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Chapter 17 General Agency Organization

1.100 Introduction

The Oregon Department of Transportation began life in 1913 when the Oregon Legislature created the

Oregon Highway Commi ssion to figet Oregon out of the mud. o6 Today, the Oregon
Transportation works to provide a safe, efficient transportation system that supports economic opportunity
and |ivable communities for Oregonians. We develop programs related to Orego

roads, and bridges; railways; public transportation services; transportation safety programs; driver and
vehicle licensing; and motor carrier regulation.

Mission for ODOT: ODOT provides a safe and reliable multimodal transportation system that connects
people and helpsOr e gon 6 s c @amimaomomy thriees

Our Values: These principles inform decision making and guide our behavior in working with each other,
our partners and the communities we serve:

0 Integrity: We are accountable and transparent with public funds and hold ourselves to the
highest ethical standards.

0 Safety: We share ownership and responsibility for ensuring safety in all that we do.

0 Equity: We embrace diversity and foster a culture of inclusion.

0 Excellence: We use our skills and expertise to continuously strive to be more efficient, effective
and innovation.

0 Unity: We work together as One ODOT to provide better solutions and ensure alignment in our

work.

Right of Way Section Mission

The mission of the Right of Way Section is timely and cost effective acquisition of real property necessary

for the improvement of Oregonds transportation system and to maxi mize the re
F u n de@lproperty investment through management and sale of Highway Division excess property.

Right of Way Section Values

We are dedicated to providing timely access to the real property necessary for construction of
transportation improvements and for maintenance of existing facilities.

We are dedicated to ensuring that real property is acquired in conformance with the Fifth and Fourteenth
Amendment to the United State Constitution and Section 18 of Article 1 of the Oregon Constitution.

We are dedicated to ensuring that persons required to sell land or to move because of the acquisition of
their property are treated fairly, equitably, and humanely.

We are dedicated to quality, excellence, and cost effectiveness in our work,

We are dedicated to open, honest, and professional dealings with employees, the public, user groups, the
legislature, local governments, contractors, consultants, and other groups.

We are dedicated to use the public resources entrusted to us wisely and to project and enhance those
assets.

We recognize that employees are our most important resource. We are dedicated to providing them the
resource and support necessary to do their job and reach their full potential.
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We are also dedicated to providing clear expectations and feedback, recognizing and rewarding
performance, communicating important information and decisions, and providing a safe working
environment.

1.110 Policies

23 USC 106 allows FHWA to delegate certain decision making authority to ODOT. These authorities are
listed in the Stewardship and Oversight Agreement (see Addendum). ODOT is responsible for the listed
decisions and maintaining policies and procedures regarding its decision making process. FHWA
provides guidance and oversight, and in some cases, may assume the authority for some projects. The
Stewardship Agreement, this manual, 23 CFR 710, and 49 CFR 24 govern right of way acquisitions. In
addition, the following have additional requirements to be met:

0 The Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, as
amended (Uniform Act)

0 23 CFR parts 635, 1.23, 810, 770 and 710

0 49 CFR Part 24

0 Title VI of the 1964 Civil Rights Act, and related amendments

0 Stewardship and Oversight Agreement between FHWA and ODOT

0 Oregon Revised Statutes (ORS) 35, 55, 366.320 through 366.450, 731, and 734

0 Constitution of Oregon, Article 1, Section 18

0 Constitution of the United States of America, Amendment 5 and 14

1.120 Roles and Responsibilities

1.121 Federal Highways Administration/Stewardship Agreement

Title 23 of the United States Code of Federal Regulations (USC) governs the Federal-aid Highway
Program. FHWA uses the State Departments of Transportation through a Stewardship and Oversight
Agreement (see Addendum) to carry out the federal-aid transportation programs within their respective
states. Division offices in each of the States are established to provide oversight and coordination of the
Federal-aid programs.

ODOT entered into an agreement with FHWA to provide Stewardship and Oversight of the Right of Way
program on behalf of FHWA. Stewardship includes the efficient and effective management of Public
Funds that have been entrusted to FHWA. Oversight includes the act of ensuring the Federal Highway
Program is delivered in conformance with applicable laws, policies, and regulations.

1.122 Oregon Transportation Commission

It is the function of the Oregon Transportation Commission (OTC) to establish policies for the operation of
the Department of Transportation. The five-member commission, which is appointed by the governor, has
the responsibility to coordinate and administer programs relating to highways, motor vehicles, public
transit, and such other programs related to transportation as may be assigned by law to the Department.
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1.123 Oregon Department of Transportation

The Oregon Department of Transportation is responsible for carrying out the direction and policies of the
OTC in conjunction with the delegated authority provided through the Stewardship and Oversight
Agreement with FHWA. The major divisions of the Department are Central Services, Driver and Motor
Vehicle Services, Highway, Motor Carrier Transportation, Public Transit, Rail, Transportation
Development, and Transportation Safety.

1.124 Director of Transportation

The Director of Transportation, appointed by the governor, serves as Chief Administrative Officer for the
Department.

The Director is responsible to the Commission for coordinating ODOT programs with other public
agencies and the private sector, such as the Public Utility Commission and transit districts; railroads,
airlines, intercity bus companies, and trucking interests; and the general public.

Primary duties include: setting priorities for a balanced development of transportation programs to
achieve an equitable allocation of resources; planning for future operations; establishing managerial
controls to carry out policies adopted by the Commission; and representing Oregon's interests on
transportation issues in Congress and the State Legislature.

1.125 Highway Division

The Deputy Director administers the Highway Division. The Highway Division consists of five region
offices and associated region Technical Centers, Strategic Business Services, Office of Maintenance and
Operations, and Technical Services.

The Highway Division is responsible for the construction, improvement, maintenance and operation of the
system of state highways, bridges, and bicycle paths.

1.126 Technical Services Branch

The Technical Services Branch Manager administers the Technical Service Branch of the Highway
Division.
The Technical Services Branch is responsible for technical leadership of the state transportation

system. To carry out this responsibility, the Branch provides long term strategic management of the state
highway system by:

1. Maintaining an inventory of transportation infrastructure assets, such as bridges, culverts,
pavement, guardrails and other assets, and using this information to analyze and plan for the
present and future needs of the system;

2. Providing technical training and ongoing development through formal courses, mentoring, and
other technical tools, such as up-to-date manuals, policies, guidelines, and checklists. These
tools are effective for local governments and contractors, as well as O D O T #&chnical staff;

3. Incorporating continuous learning about best practices by learning what ODOT and its providers
do best and what can be improved, and sharing this information with all of ODOT and its
providers, including regions and contractors;

4. Providing leadership regarding best technical practices in discipline-specific areas for the
Department through research, attending national conferences, and participation in discipline-
specific trade organizations;
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5. Establishing regular communication links between Technical Services and Region Technical
Centers with the Technical Leadership Committee and other discipline- specific leadership teams;
and

6. Conducting Quality Assurance reviews of selected

project delivery program.
7. Controlling access to state highways;
8. Overseeing the occupancy of highway rights of way by utilities; and

9. Controlling outdoor advertising signs along state highways.

1.2 Right of Way Section Organization

1.200 Introduction

The Right of Way Section is part of the Highway Division Technical Services Branch of the Oregon

projects

Department of Transportation (ODOT). It is responsible f

eminent domain program and policies. In cooperation with the Federal Highway Administration (FHWA),
the Right of Way Section implements Public Law 91-646, the Uniform Relocation Assistance and Real
Properties Acquisition Policies Act of 1970, as amended. The Section provides necessary training to
regional staff, local public agencies (LPA) and consultants in the requirements of Public Law 91-646 and
all ODOT eminent domain policy.

The Right of Way Section is responsible for oversight of all Department Right of Way activities, including
real property appraisal, property acquisition, occupant relocation and project-related property
management. It is charged with ensuring compliance with federal and state laws and regulations and
maintaining quality assurance. The Section also provides direct project support to the five ODOT regions
in the areas of project authorization and funding, appraisal and relocation review, settlement approval,
condemnation and mediation, title and escrow services, acquisition specialty services, utility relocation
oversight, and access management/research. It functions as the liaison between FHWA and the five
ODOT regions. The Section oversees and monitors all regional Right of Way activity for compliance with
federal and state laws.

Finally, the Section is responsible for other statewide ODOT programs not directly related to
transportation projects. These include the Outdoor Advertising Sign Program, the ODOT Management
Home Purchase Program, and non-project related Property Management.

1.210 Obligations

The Right of Way Section shall:
1. Promote and advance the mission, initiatives, and programs of ODOT;
2. Cooperate with federal, state and local agencies in providing its services;

3. Comply with all state and federal laws and rules in the management of the Section and in the
implementation of the Right of Way program;

4. Comply with applicable collective bargaining contracts and Department manuals and policies
regarding personnel issues;

5. Prohibit any employee who has a financial or other personal interest in real property that ODOT is
seeking from acquiring or disposing of, from appraising, negotiating for, or being involved in the
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acquisition or disposal of that property; prohibit any employee who has a financial or other
personal interest in an ODOT contract from negotiating, making, or accepting that contract;
prohibit any person who has a conflicting financial or other personal interest in an ODOT contract
or real property that ODOT is seeking to acquire or dispose of, from performing services for the
Right of Way Section related to such contract or real property; and

6. Provide training opportunities for all Right of Way Section employees to develop skills and
knowledge necessary for performance in current positions and career advancement.

1.220 Organization

The Right of Way Section is comprised of two office units, Right of Way Operations and Right of Way
Programs, under individual Unit Managers. Both Unit Managers report directly to the State Right of Way
Manager.

Each unit is responsible for different program areas as identified in Sections 1.222 i 1.224. Detailed
descriptions of each program are found in the following chapters in this manual.

1.230 Roles and Responsibilities

1.231 State Right of Way Manager

The State Right of Way Manager is the lead administrator of the Right of Way Section and is responsible
for administering and overseeing the activities of the statewide Right of Way program.

Delegation and signature authority has been given to the State Right of Way Manager for all program
areas in the Section. The State Right of Way Manager has sub-delegated responsibilities in each
program area as shown in Sections 1.222 7 1.225 and as detailed in the subsequent chapters of this
manual.

The State Right of Way Manager may represent the Highway Division by appearing before legislative
committees, various boards and commissions, and other state agencies.

The State Right of Way Manager supervises the Right of Way Administrative Services Staff, which
provides clerical support services for the Section.

1.232 Deputy State Right of Way Manager

The Deputy State Right of Way Manager is appointed by the State Right of Way Manager and is
responsible for administering and overseeing the Operations Unit programs and staff. The Operations
Unit programs consist of:

Oversight of the statewide land acquisition program;
Condemnation/DOJ Liaison (see Chapter 7);
Alternate Dispute Resolution (see Chapter 7);

Eal A o

Appraisal (see Chapter 5);
a. Appraisal Review
b. Appraisal policies and standards

5. Relocation (see Chapter 8);
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a. Relocation Review
b. Relocation policies and standards
6. Right of Way Project Authorization (see Chapter 3);
a. Project funding and authorization
b. Project certification coordination
7. Local Public Agency program; and
8. Consultant contract administration and payment.
9. Section performance measures.
10. Title Services
11. Right of Way Information Tracking System ( fi R | dd&iaigtration

Under sub-delegated authority from the State Right of Way Manager, the Right of Way Operations
Manager has settlement approval authority for the purchase of rights of way in the following
circumstances:

1. Settlements greater than $100,000 and more than 20% over the just compensation amount; or
2. Settlements which are the result of the S e ¢ t i Atiemnéates Dispute Resolution (ADR) process; or
3. Settlements made through the condemnation processes.

The Right of Way Operations Manager is the liaison between the Regional Right of Way Offices and the
Right of Way Section, and substitutes for the State Right of Way Manager as needed in the administration
of all Section activities.

1.233 Right of Way Programs Manager

The Right of Way Programs Manager is appointed by the State Right of Way Manager and is responsible
for administering and overseeing the functions of the Right of Way Program Unit and for supervising the
Unit staff. The Unit programs consist of:

1. Non-project property management (see Chapter 9);
Outdoor Advertising Sign Program;
Right of Way Access Management and Research;

Utility relocations and reimbursements; and

o > 0D

Acquisitions involving railroad rights of way.

The Right of Way Programs Manager has authority to approve settlements as detailed in Section 1.222 in
the absence of the Right of Way Operations Manager and substitutes for the State Right of Way Manager
as needed in the administration of all Section activities.

1.234 Right of Way Management & Policy Advisors

In the Right of Way Section, there are two positions that are responsible for assisting Unit Managers in
administering and overseeing the functions of each Right of Way Unit and for managing projects, some of
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which are assigned to the Unit staff. The Right of Way Management & Policy Advisor positions report to
the Deputy Right of Way Manager.

1.235 Region Right of Way Offices

The five ODOT regions each have Right of Way staff to deliver the needed appraisal, acquisition,
relocation and project-r e | at ed property management functions.
Region Right of Way Manager, with their work directed by the Region Right of Way Program Manager, or
staff is supervised and their work is directed by the Region Right of Way Manager.

The Region Right of Way offices are located in Portland, Salem, Roseburg/White City, Bend, and La
Grande. The Region Right of Way staff responsibilities include, but are not limited to:

1. Serving on project teams;
Conducting project-scoping activities;
Conducting property appraisals;
Acquiring property;

Relocating people, businesses, and personal property from acquired property;

S S

Acting as right of way liaison with local area governments by providing oversight of local projects;
and
7. Contracting for Right of Way Services.

1.3 Region Right of Way Office Operation

1.300 Introduction

Each of the ODOT Regions maintains a Right of Way

Way operations. The staff is under the direct authority of the Region Tech Center Manager. The Right of
Way Section Administration, however, has departmental and FHWA authority over all right of way policy
and procedural issues. Because of this, the section maintains oversight of the Region Right of Way office
activities and ensures compliance by means of section review and approval functions as detailed in the
Right of Way Manual and by quality assurance audits.

1.310 Policies
The following policies apply to work done by Region Right of Way staff:

All right of way functions and procedures shall be carried out in conformance with federal and state laws
and policies, as detailed in the Right of Way Manual and as interpreted by the Right of Way Section
Administration; and

To enable quick access to current information, right of way records shall be maintained and updated as
required in RITS.
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1.320 Responsibilities

1.321 Region Right of Way/Program Manager

The Region Right of Way Manager reports to the Region Technical Center Manager and is responsible
for administering and overseeing the functions of the Regional Right of Way Office and supervising Office
staff. The Region Right of Way Program Manager is appointed by the Region Right of Way Manager and
is responsible for administering and overseeing the Right of Way functions of the office.

The Region Right of Way Manager or Program Manager is responsible for the implementation of all
phases of the Region Right of Way program and for carrying out the program in compliance with Right of
Way Section policy. The Region Right of Way Manager or Program Manager may delegate
responsibilities to Right of Way Agents, Senior Right of Way Agents and/or administrative support staff.

Upon approval by the State Right of Way Manager, the Region Right of Way Manager/Region Right of
Way Program Manager has the authority to approve final reports and accept agreements, conveyance
documents and all other documents relating to acquisition of property the OTC or its delegee has
authorized by resolution within the following limits and parameters:

1. Any monetary settlement for the reviewed or approved amount;

2. Any monetary settlement under $100,000 total price, regardless of the percentage increase;
3. Any monetary settlement within 20% of the reviewed or approved amount;
4

A properly documented Letter of Justification must accompany any settlement over the reviewed
or approved amount and must detail why the settlement is in the best interest of the State;

5. Major negotiated construction obligations and other state obligations approved by Region that
comprise a portion of the settlement over the reviewed amount shall be appropriately valued,
included in the final settlement total as part of the Letter of Justification, and are subject to the
above limits. Construction obligations may not offset damages or result in double compensation
for items acquired which were included in the Appraisal Review; and

6. Taking title subject to encumbrances as outlined in Section 6.610.

(Information regarding specific Region responsibilities and activities in any of these program areas can be
found in subsequent chapters of this Manual.)

1.322 Region Senior Right of Way Agents

Senior agents are responsible for all right of way project management functions in the region. They
assign work to staff right of way agents, provide oversight and training, and monitor work quality, as well
as work assignments and project deadlines. They may be responsible for consultant oversight and other
duties as indicated by the Right of Way/Program Manager.

1.323 Region Right of Way Agents

Right of Way agents are responsible for carrying out the right of way functions for the region, including
appraisal, acquisition, relocation and project-related property management activities, as assigned by the
senior agents and/or the Right of Way/Program Manager.
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1.324 Administrative Support Staff

The Right of Way administrative support structure varies from region to region. Sufficient administrative
support should be available to meet the Region Right of Way office needs.
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Chapter 21 Right of Way Project Management

2.100 Introduction

Themi ssi on of ODOTo6s Right of Way Section is the timely and cost effective ac
for the improvement of Or e g dranépsrtation system, Right of Way Project Management is responsible

for the day-to-day efforts to support that mission. As a Project Team Member, the Right of Way Project

Manager is an integral part of all major activities and decisions required f
identification through certifying that the all the necessary Right of Way has been acquired while ensuring

and protecting the rights afforded to property owners under the U.S. Constitution and the Uniform Act.

Timely communication to the public, affected property owners, project personnel, local agencies, and

other Right of Way personnel is crucial to the success of Project Management.

2.110 Policies

Right of way work shall be performed in compliance with the Uniform Relocation and Real Property
Acquisition Policies Act of 1970 as amended, state laws, civil rights laws, and other applicable state and
federal regulations.

Each region or area will carry out its Right of Way project management liaison activities to facilitate
planning and maximize cooperation between sections.

Right of way cost estimates are for planning or programming purposes only. Estimate details for individual
files are confidential and cannot be released to other ODOT units or the public, including property owners.

Right of way project management -08e€rpbjecvDevelopment Aeiessl conform to ODOT6s PD
Management Sub Teams.

2.120 Right of Way Project Manager Responsibilities

The Right of Way Project Manager oversees, coordinates and manages the Right of Way process on
projects as assigned.

As a core member of the project development team, the Right of Way Project Manager:

0 Participates in all project team meetings, and contributes to the development and implementation
of realistic project scopes, schedules and budgets;

(=]}

Supports the project by attending paubstionscandheari ngs, answering property ow
concerns, providing right of way reports and estimates for the environmental process,
participating on access sub teams, and ensuring acquisition information is maintained in RITS;

o«

Oversees, coordinates and manages all aspects of the right of way acquisition portion in the
development of highway projects including those involving utilities, Outdoor Advertising Signs and
surplus property;

O¢

Is responsible for assigning and overseeing all tasks in appraising, acquisition, and relocating
displaced property occupants and clearing rights of way, including the removal of property
improvements and hazardous materials. This work involves contracting with the private sector, as
well as making work assignments;

0 Has the responsibility for the budget, scope, schedule and final delivery of a right of way project;

Assists in forecasting and amending budget data in the biennial process for updating the
Statewide Transportation Improvement Program (STIP);

(=]}
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O

Actively participates in scoping trips to identify potential right of way impacts, represent property
owner concerns, and inform the project team about Right of Way delivery timelines and potential
costs during project development. Is responsible for examining the scheduling format throughout
project development. This is to protect Right of Way timelines and recommend critical
modifications to the schedule, as needed;

(=]}

Sets up the project in RITS, makes assignments, and confirms RITS is up to date with all
necessary project documents. Provides preliminary and revised cost estimates during project
refinement;

o«

Formulates the programming estimate for authorization approval in order to begin the acquisition
stage;

(=]}

Works with agreement writers through the creation and execution of Intergovernmental
Agreements and Right of Way Services Agreements;

Administers contracts with consultants, and confirms the deliverables of the contracts are fulfilled;
and

[«]3

O

Prepares the certification document for signature by the Region Right of Way Manager/Program
Manager.

2.200 Planning and Management Systems Phase

2.210 Oregon Transportation Management System (OTMS)

The purpose of the Planning and Management Systems Phase is to identify transportation needs and
develop prioritized lists of future projects for inclusion in the STIP.

Project development is an ongoing process. Projects are nominated by the Oregon Transportation
Commission (OTC), Oregon Department of Transportation (ODOT), Area Commissions on Transportation
(ACTs), local governments and the general public.

The assessments conducted during this phase are based on objectively identifying the condition of roads,
bridges, and intersections which are in most need of repair along with anticipated transportation needs.

The phase includes such activities as: corridor, local transportation system, and regional transportation
planning.

The process begins with a problem or deficiency, and then proposed projects are compared against each
other and prioritized according to their relative importance and feasibility.

Two major activities occur during the Planning and Management Systems Phase:

1. Transportation system planning - a process which outlines transportation strategies and future
projects for a specific geographic region; and

2. Management system analysis - a computerized assessment program which organizes and
prioritizes information about transportation facilities.

Management systems which rank the data include:
a. Bridge Management System (BMS)
b. Congestion Management System (CMS)

c. Intermodal Management System (IMS)
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d. Pavement Management System (PMS)

e. Public Transportation Management System (PTMS)
f. Safety Management System (SMS)

g. Traffic Monitoring System for Highways (TMS-H)

Initial public involvement occurs during this phase, as well as the preliminary designation of
responsibilities in an Intergovernmental Agreement.

There is no direct Right of Way involvement during this early stage, but the resulting prioritized project
lists will have a bearing on Right of Way responsibilities in later stages.

2.300 Program Development Phase

The program development phase moves selected projects from the prioritized lists and adds them to the
STIP. Refinement plans may be required if a preferred solution is not evident. Otherwise, design
alternatives are developed and evaluated, their major features and costs are outlined, and they are
prioritized.

Three major activities occur during the Program Development Phase:
1. The identification of potential projects;
2. Preliminary feasibility analyses; and
3. The prioritization and selection of projects to be included in the STIP.

Right of Way involvement in this phase includes evaluating projects to determine right of way impacts and
to develop preliminary cost and time estimates for acquisition, relocation, and demolition and access
management issues.

2.310 Statewide Transportation Improvement Program (STIP)

During the Program Development Phase, projects needed on the state highway system to meet
performance measures, carry out corridor plans or the regional and local transportation system plans are
identified.

Proposed projects are evaluated, major features and costs are defined and they are prioritized for
selection. The focus is to move selected projects from the prioritized list and schedule them in the STIP.

The STIP is a four-year program of projects which is updated at two-year intervals, and requires input for
Right of Way costs.

The program cycle begins with the receipt of project recommendations. The STIP continues as a draft
(DSTIP) until it has been accepted by the Oregon Transportation Commission (OTC). The approved STIP
document is released, and a new DSTIP is then started for the next four-year program.

The STIP Coordinator prepares the draft statewide program, assigns funding, and verifies that statewide
program goals are met. (See Section 2.370.)

Several iterations within the management systems, regional management and statewide coordination
activities may be necessary before the OTC approves the STIP.

Only those projects selected for inclusion in the STIP continue through the Project Design Alternative
Selection and Design Phases of the Project Development Process.
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2.320 Preliminary Feasibility Analysis

During the prioritization and selection of projects for consideration in the STIP, project scoping teams
conduct initial reconnaissance.

Proposed projects are evaluated to determine whether topographical, environmental, community, and
fiscal constraints would preventap r o j succes8.Jhe Project Team then develops a project scope and
project prospectus.

Early in the project development phase, the Environmental Services Section initiates a Baseline Report
process, which is multi-discipline survey work to determine if significant or sensitive resources are located
in the project area.

The study area will be broad enough to encompass all potential design alternatives including: right of
way, construction easements, access roads, staging areas, agency-supplied material sources and
temporary structures.

The Baseline Report will be provided to designers and the project team to assist in developing project
alternatives that avoid or minimize impacts to the environment.

Projects are classified by potential environmental impacts as determined by the National Environmental
Policy Act (NEPA).

This Act, which was passed in 1969, established national environmental policy and goals for the
protection, maintenance, and enhancement of the environment. NEPA requires federal and state
agencies to examine the environmental consequences of major proposed actions, such as building a new
transportation facility, and to conduct a decision making process that incorporates public input.

NEPA requires federal and state agencies to use a systematic process to provide environmental impact
information to federal, state, local, and Indian Nation officials as well as citizens before decisions are
made to take major actions that may significantly affect the environment. Any project may receive federal
funding or have state funds converted to federal funding at any time, therefore, agencies are required to
study, develop, and describe impacts and alternatives and obtain public input to recommended courses of
action under federal funding rules and guidelines.

2.330 Environmental Classifications

O D O T Bnsironmental Services Section is responsible for categorizing projects into one of three classes
based on environmental impacts to the human or natural environment.

Class 1 projects have the potential for significant environmental impacts due to the large amounts of new
right of way required for construction or other significant impacts. Typically, this class includes new
highways and major realignments.

Class 1 projects require the preparation of an Environmental Impact Statement (EIS). They also involve

the formation of Citizensd Advisory Committees (CAC), public outreach,
development, screening, a public hearing, and input/approval from various jurisdictional agencies. This

process may take from two to four years to complete and results in a Record of Decision.

Class 2 projects generally do not have a significant impact on the environment and typically involve minor
design alternatives with minor right of way requirements.

These projects arefi c at e g @ ix ic ¢ afibia ghedneed for a NEPA evaluation and document, but may
require permits or approvals from regulatory agencies.

Class 3 projects are those for which the significance of environmental impacts is not immediately
apparent, such as improvement to an existing facility.
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These projects require the preparation of an Environmental Assessment (EA) to determine if an EIS is
required. If no EIS is required, a Finding of No Significant Impact (FONSI) is issued.

The EA process includes public involvement, alternative design development, screening, a public hearing
and input/approval from various regulatory agencies. This process may take one and one half to three
years to complete.

Commencement and extent of the Right of Way input varies with the classification of the project. AImost
no investigation or input may be needed on Class 2 projects. A Class 1 project involving a corridor
selection or a Class 3 project might require considerable research and commentary as well as a formal
Right of Way Report.

Input by Classification

For Classes 1 and 3, the Baseline Report survey assesses the existing conditions of the biology,
archeology, historic properties and wetlands within the project area against potential project impact.
Typically, consideration of environmental impacts followsa @ s e q u eoncept: n g 0

Avoidance i Avoidance of the resource is the highest priority.

Minimization i If the resource cannot be avoided, then minimized harm is required to the resource to the
maximum extent possible and practicable.

Mitigation i Where the resource cannot be avoided, and where minimization leaves harm to the
resource, measures are implemented to mitigate or offset the harm.

The Environmental Baseline Report provides the context for the Project Development Team to design
and screen project alternatives for a range of possibilities.

2.350 Creating a Business Case

Aprojectfi B u s i Qaessesabping report, and a schedule are developed for each project included in the
STIP. A Business Case is a formal summary of a proposed purpose, need and strategy to solve a
problem.

The process incorporates the initial environmental considerations along with estimates on project costs,
potential solutions and proposed sources of funding.

A Project Leader assembles a Project Team that identifies the work to be done to deliver a project with
the specified features and functions to solve a problem or deficiency. The Team agrees to a project scope
and produces all cost estimates for the work.

This Business Case resides in a location for viewing by anyone with access to the system. The Draft
Project Business Case is periodically updated until it is accepted.

2.351 Scoping Report

The Project Scoping Report is made up of the comments provided by each discipline that is part of the
Project Team.

Following project scoping, the Region Right of Way representative on the team, generally a Right of Way
Project Manager, describes the impact the project will have on private property. Based on that impact, the
Right of Way Project Manager will also provide an estimate of the cost for acquiring the Right of Way.

If the Right of Way estimate in the Scoping Report was produced by others, the Right of Way Project
Manager is required to submit a liaison cost estimate after confirming the accuracy of the component

ODOTRighobfWayManue Aug31,2018rev6/15/2C Page39



Chapter2 ¢ Rightof Way ProjectManagement

numbers. The form requires input on the number of files, acreages, relocations, improvements, damages,
demolition, costs to cure, legal and contingencies costs, and personnel costs. This information is captured
in RITS.

The party responsible for providing the Right of Way descriptions (State, Consultant or Agency) is
required to submit an estimate of costs.

Scoping Reports should also include Activity Responsibilities, Permits and Clearances and a sub-
category for Right of Way items, such as the number of acquisitions, as well as the type and number of
business and residential relocations.

Until the final alignment is selected, the number and level of impact is subject to change.

It is extremely important that the costs and scopes of projects reviewed in the first two years of the next
STIP are accurate. Underestimation of costs can jeopardize the delivery of a project.

Note: On all projects, right of way acquisition may not begin until FHWA approves the environmental
document and the Right of Way Acquisition phase is authorized, unless exceptions such as Advanced
Acquisition are in place.

2.360 Project Scoping

Scoping consists of integrating the project problem statement, on-site observations, design standards,
access management standards and accident history with a proposed, well thought out solution, supported
by the best cost estimate possible.

Once a list of potential projects is developed, a scoping trip is arranged to view the projects. In some
instances, a desk scope of the potential projects will take place in lieu of a scoping trip. The amount of
Right of Way participation will vary with the project type, complexity, time schedule and the level of
impacts.

Based on the preliminary project fAfootprinto, the assessment of right
estimate, approximating the anticipated costs of land and damages to improvements. In addition,

relocation and demolition costs, anticipated time to acquire, personnel costs, legal costs, and

contingencies must be calculated.

Scoping preparation for the Right of Way Team member should consist of several research steps. This
planning and preparation will be the basis for all further project investigation and cost development.

The Right of Way Project Manager can and should use information such as old right of way maps, project
sketches, property boundaries, zoning, information regarding the type and age of property improvements,
and the current trends land values to estimate a project cost for right of way acquisition. The Right of Way
Project Manager also makes an estimate of the number of displacements that might occur. A brief
summary of the area and its residential and business replacement availability is prepared. If it appears
there might be a problem with the quality or quantity of replacement housing, the Right of Way Project
Manager should advise the Team and propose remedies.

After the cost estimate is developed and submitted, any documents and specific data used to develop the
information should be uploaded to ProjectWise for access and use by the Scoping and Project Teams,
and to RITS for use in generating other cost refinements, Right of Way programming estimates and
reference. After the project is set up, contents of the Region Project folder not prepared in RITS should be
uploaded there.

Multiple drafts of estimates can be prepared in RITS.
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2.361 Railroad and Utilities

If a Right of Way U t i | represeatatiGe is not included on the scoping trip, the Right of Way Project
Manager should record any project goals which would significantly impact railroads or utilities.

Regional Utility personnel should be informed promptly as construction coordination and scheduling may
significantly influence the timeframe for the project. Railroad and utility relocations are handled through a
separate program. (See 23 CFR 645 and 646; see also Chapter 11 and
https://www.oregon.gov/odot/ROW/Pages/Railroad.aspx)

2.362 Functional Replacement

Publicly-owned properties including land and/or facilities may be subject to the Functional Replacement
provisions of CFR Title 23. Instead of paying fair market value for the real property, the state may provide
compensation by functionally replacing the publicly owned real property with another facility which will
provide equivalent utility (see 23 CFR 710.509).

2.363 Land Services Justifications

The Right of Way Project Manager may also be asked to provide right of way cost estimates to justify
frontage roads, access roads, cattle or equipment passes, major installations for irrigation and/or
restoration of water supplies.

As a Team member, the Right of Way Project Manager may encounter situations in which a land service
facility, such as a frontage road, would prevent major damages created by the project, but is not part of
the proposed project design. In this case, the Right of Way Project Manager should inform the Team to
ensure that design options are included.

The potential damages to the property without the facility are weighed by the Team against the costs of
the facility to the project and a decision is made.

Documents used in developing the estimates are found in RITS.

Once the project is scoped, the prospectus developed, and a funding source is assigned, it is included in
the STIP. The Right of Way Project Manager is expected to provide budgets and estimates for
periodically updating the STIP.

2.370 Funding Programs

In order to ensure that the Right of Way phase and activities are set with the appropriate scheduling
expectations, the Project Manager should know about the source of the funds and their timeframes.

Specific timeframes may be outlined by the fund, i.e., the funds may have an expiration date. This is a
consideration in developing cost and time estimates. For example, 18 months is permitted to file
relocation claims; this may conflict with time constraints of special program funding. The Project Team
must consider this in developing its project.

The projects which are included may be any combination of federal and state funding. The funding source
is usually dependent on the type of project.

In addition, state funds are designated for certain projects when there is no federal participation. There
may be time limits in place to utilize these funds. However, state funds may be converted to federal funds
at any time at the discretion of the Statewide Investment Management Section (SIMS).
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2.380 Approval of STIP

Early stage project and alternative design development is allowed when the four-year STIP is approved,
and if applicable, federal PE funding is authorized. Work also continues on those projects previously
funded, subject to any changes made during the STIP update period.

2.400 Project Design Alternative Selection Phase

This phase includes preliminary site surveying, mapping, project design alternative analyses and the
selection of the preferred alternative. The several i f o o t pfthe atérsatives showing potential impacts
to i mprovements should be shown on preliminary |
The selected alternative is not determined until the FHWA Record of Decision (ROD) is made after the
FEIS is approved.

Al ternative analyses occur during this phase to generate, evaluate
reasonable and p r u d sofutio(s) to meet the project's purpose and need. Right of Way involvement in

this phase entails calculating right of way needs, impacts and costs for each proposed project design

alternative.

Potential i mpacts are identified based on the Afootprintso of t

improvements are identified, such as privately-owned wells, private utilities, septic systems, private fuel
tanks, buildings, landscaping, fences, rock walls or other improvements which may be in the existing or
proposed right of way. Deadlines to resolve these issues are also required. A Right of Way report will be
requested during this phase. It could be generated in a letter format or a formal report and takes into
account all reasonable potential impacts to right of way resulting from the design, construction staging,
traffic control, and environmental mitigation requirements.

The Right of Way report should include: a general statement, a brief synopsis of the basis on which the
estimate was developed, a brief description of the alternatives, any limitations to the information
considered, the estimated number of parcels affected, the number and types of relocations, the estimated
costs of the alternatives and conclusions and recommendations.

A Right of Way assessment of impacts and costs, as developed during the earlier scoping activities, will
be useful at this point. Further refinements of the numbers and additional on-site review may be required
to ensure that the information is more accurate
acquisition of land and improvements, damages, relocation, demolition, legal and contingencies,
incidental and personnel costs.

Generally, cost and time estimates will be based on preliminary right of way maps, tax lot maps and
county assessor documents, zoning maps, comprehensive plan maps and real estate sales information.
The cost estimates will be more refined than that provided after the original scoping trip.

Relocation data should include numbers of residential displacements, special needs replacement
requirements, sufficiency of replacements available in the market, last resort housing, types and numbers
of business displacements, outdoor advertising signs and other special concerns. A summary sheet or
other format may also be included.

If needed, Environmental Impact Statements (EISs) are prepared and require public comment, especially
in the development of environmental documents related to identified project issues.

2.410 Contaminated Properties

The acquisition of contaminated properties continues to be a factor on many ODOT construction projects.
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During project development, the Project Team or the Right of Way Project Manager will request that the
Region HazMat Specialist conduct an investigation to determine possible ground contamination within the
limits of the project. This will be done as early as possible.

The assigned Specialist will also investigate all buildings to be demolished. Right of Way will obtain
needed permits of entry for the hazardous material investigations.

If potential contamination is identified, the Project Team does a risk assessment to determine the course
of action, either avoidance or minimization of acquisition.

2.420 Design Alternative Estimate Evaluation

After the technical reports are submitted, the Project Team evaluates the data for each alternative. These
include construction phasing, design exceptions, detour routing, frontage roads, level of service analysis,
value engineering, right of way costs and impacts, landscape concepts, and access management
strategies.

Conceptual designs for roadway, bridge, pavement, storm sewer, intersection and interchange layout,
with cost estimates of major items for each alternative are weighed for their costs/benefits.

Stakeholder and public input are also obtained for consideration.

2.430 Public Information i Contact Types

The Right of Way Project Manager, as part of the Project Team, may be called upon to meet or speak
with interested parties about a project. Providing information about right of way acquisition and relocation
processes along with projected time schedules are essential in keeping the public informed.

Contacts may be made by phone, in person, by attending block, neighborhood, business association or
special interest group meetings, participating in open houses or by delivering a right of way presentation
at public informational meetings. These contacts may occur during both the Program Development Phase
and the Project Design Alternative Selection Phases.

2.431 Public Meetings

At a public meeting, the Right of Way representative will be requested to describe the acquisition and
relocation assistance programs for the project. Preparation is required so that the information presented
is accurate and appropriate.

Two | eaflets should be introduced and made available at the assembl y: AAcqui
Public Projects, o a description of the | and acquisition program,; and AMoving
Public P r o j eadaléssription of the relocation assistance program.

2.440 Final Environmental Document

After all public meetings have taken place, Environmental Services conducts a formal public review of the
draft EIS or EA and responds to issues which have been raised. The Right of Way representative may be
requested to reply to queries involving acquisition issues. These comments and responses are included
in the final EIS or EA.

Atfter final documents are reviewed and approved, a selected alternative is advanced and the Decision
Statement is prepared. The process includes updating environmental resource reports, final traffic
reports, necessary land use actions, and identification and execution of intergovernmental agreements.
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The Final Environmental Impact Statement (FEIS) or Revised Environmental Assessment (REA) is then
published.

Right of Way will be requested to review any interim or final environmental publication for accuracy and
appropriateness of the Right of Way elements included in the document.

Specific mention by name or address of impacted or potentially-displaced individuals or businesses
should be avoided; plans can change or be modified. Approximations should be utilized when identifying
the area to be acquired, acreage and the number and types of displacements.

2.500 Project Design Phase

A detailed design of the selected alternative is generated after the completion of the final environmental
document. Subsequent to alignment selection, detailed site surveys, mapping, and base map generation
occurs.

Right of Way should encourage the best design; reasonable right of way impacts should not compromise
the scope of the project.

Coordination and monitoring of survey activities are needed to assist Right of Way Engineering in the
development of a base map, a Right of Way map, and descriptions in a timely manner. All important
features such as wells, septic systems, signs, outbuildings, and fences should be tied to both the base
map and Right of Way map during survey work so the designer can locate the features on maps.
Therefore, it may be necessary for a Right of Way Project Manager to conduct liaison efforts with property
owners prior to authorization stage.

By establishing a final project alignment, the contract plan elements can be detailed and the Right of Way
and permitting activities can proceed with the assurance that these activities will not need to be reworked
later at greater cost and delay.

All substantial features of a project and the outer bounds of a project footprint are to be declared at the
approved design milestone. This milestone is the date where enough work and decision-making has
occurred to acquire right of way, obtain permits and develop contract documents. (The approved design
% completeness could vary depending on the complexity of the project.) Any significant changes to the
selected approved project design must be accomplished through a formal Project Development Change
Request process requiring a sign off by the Area Manager and the Technical Services Resource Manager
(TSRM).

The change request may require a reevaluation of scope, schedule and budget. The cost of any approved
changes will normally need to come from the established project funding. If the approved Right of Way
funding for the project is exceeded, the funding allocation within the project budget (construction, PE, CE)
will need to be adjusted to cover the additional Right of Way expenditures. These budget impacts need to
be clearly delineated as part of the Change Request process.

If the increased costs cannot be absorbed within the overall project budget, the Region Manager can also
adjust the funding allocation with the Region Financial Plan to add additional project budget if necessary,
possibly causing another project to be delayed or down-scoped in order to utilize those funds.

It is extremely important for the Right of Way Project Manager to closely track the right of way
expenditures and alert the Project Team Leader if the approved budget will be exceeded.

2.505 Determination of Existing Right of Way for Low Risk Projects

Low risk, low cost projects may not require traditional methods of determining existing right of way by field
survey. These projects consist only of features such as signs, chevrons and delineators that can be easily
moved or removed, or consist of work such as rumble strips or pavement markings installed on the
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existing pavement. The required due diligence to determine apparent location of existing right of way and
to conclude that the work can be constructed within existing right of way consists of typical scoping efforts
which includes reviewing ROW maps and may include specific field visits to identify apparent existing
right of way by observations of those characteristics usually found at right of way lines such as fence
lines, back of ditches or top of cut slopes, utility poles and other physical characteristics typically located
at right of way lines.

If field observation using roadside characteristics cannot determine that the project improvements can be
installed within the existing right of way, or the features are of the type that cannot be easily moved or
removed, field survey will be required to determine existing right of way.

When Project teams conclude a project is low risk and no additional right of way is needed, the team shall
document in the project charter that the work to be constructed consists of low risk features that either are
to be constructed on the existing pavement or are features that can easily and quickly be moved or
removed and that they have determined the apparent location of existing right of way and that the low risk
features can be constructed within that apparent right of way.

For low risk STIP projects constructed on local agency right of way, both for projects developed and
constructed by ODOT and those constructed by the local agency, an authorized representative of the
local agency shall provide the Project Leader of the Local Agency Liaison (LAL) written documentation
stating that the work to be constructed consists of low risk features that either are constructed on the
existing pavement or are features that can easily and quickly be moved or removed and that the local
agency has determined the apparent location of existing right of way and that the low risk features can be
constructed within that right of way.

2.510 Access Management Subteam

When ODOT develops a highway project, all approaches within the project limits may be reviewed,
mitigated, modified or closed as set out in OAR 734, Division 51, Highway Approaches, Access Control,
Spacing Standards and Medians. This is necessary to meet the classification of the highway, the highway
segment objectives, mobility standards, spacing standards and safety criteria.

Under Oregon law, access (the right of an adjacent property to enter directly on to the state highway
system) is subject to ODOT's regulatory authority.

Closures, restrictions, and relocations of accesses are accomplished under this authority (see OAR 734
Division 51).

An Access Management S u b t e tumdénsental purpose is to ensure that project decisions relating to
access management are fully considered, carefully monitored, and consistent with the best interests of
the overall project, aswellasODOT 6 s  bhigbwaylpelicies, rules and statutes.

The Subteam efforts lead to smooth integration of conflicting points of view, emphasizing legal, design,
community, or construction factors relatedtoap r o j designé@ursd construction.

The Project Leader or his/her designee is responsible for directing the Subteam. Members perform (or
request) the required access management research and develop the appropriate strategy,
communication plan and official project access list called for by the access management policies and PD-
03 (Project Development Access Management Subteams).

Before any strategy can be developed, an accurate pre-construction list of approaches must be created
and verified by the Access Management Subteam. The initial list identifies approaches that exist within
the project boundaries, but does not determine right of access or permit status, and does not identify the
existence or location of a reservation or grant of access.

The final inventory should include the following information:
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location of the approach;

width of the approach;

approach construction material (concrete, AC, gravel);
use of approach (single or shared);

property use (residence, restaurant, office, etc.);
safety issues;

substandard spacing between approaches;

approaches not currently in use; and

© ©® N 2 g k~ w NP

results from research about Grants of Access or Reservations of access and whether the
approach exists.

A strategy is then developed for the project by outlining the access management intent. The strategy
addresses questions about challenges and opportunities for the project, broad goals, specific goals,
deviations required to permit approaches, implications for design, cost and schedule, and community
needs or desires to be considered.

The Project Team reviews the Access Management strategy, and recommends any changes and/or
madifications to ensure the quality of the final product, in accordance with statute, OAR 734, Division 51
and the Oregon Highway Plan.

Research is conducted in preparation of the official project access list. (See PD-03, Doing the Research.)

Sources of information for the access list include physical on-site inspection, deed and tax lot records,
District permit records, and Right of Way Research Unit.

Right of access research is always completed when a project requires the involvement of an Access
Management Subteam. Research is initiated with Right of Way Engineering, a District Permit Specialist,
or the RAME (Region Access Management Engineer) by completing an Access Control Research
Request Form.

When the research is completed, the final project access list is generated. The Project Team reviews and
recommends approval of the plan.

For further information, see PD-03, (Project Development Access Management Subteams) Access
Management- Exhibit PD-03, OARs 734-051-3060, Access Management Plans; 734-051-3070, Project
Development; and 734-051-3080, Closure of Existing Legal Approaches.

2.520 Programming Estimate

Upon completion of the Right of Way legal description and sketch map by region surveyors, the region
description writer is assigned in RITS to upload all legal description information and documents before
starting the workflow. At the completion of the legal description workflow, the Region Project Manager
assigned to the project is able to create the Programming Estimate in RITS.

The programming estimate will serve as the basis for funding requests. It must be realistic, defensible and
include amounts to cover legal settlements and contingency costs that will be charged as Right of Way
expenditures.

See RITS for the Programming Estimator which contains the necessary detail to assist in the
development of the estimate. It addresses current use, land (total, acquisition, remainder), improvements,
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damages, appraisal, appraisal review, negotiation costs, personnel costs, relocation activities, demolition
costs, PTR costs, and potential legal expenses and contingencies.

The estimate is then submitted to the Right of Way Programming Coordinator, who checks it against the
budgeted funds for right of way acquisition and sends it to the STIP Coordinator. The STIP Coordinator
then submits the Excel Programming Estimate to the ROW Programming Coordinator. Once the ROW
Programming Coordinator has collected all the necessary components for project authorization submittal,
the Excel Programming Estimate is submitted to the SIMS for Right of Way funding.

2.530 Environmental Approval

Normal authorization of federal funding for real property acquisitions activities requires final project
environmental approval. Either:

1. Afinal EIS has been approved; or
2. A FONSI has been approved; or

3. The action has been classified as a Categorical Exclusion (CE) and a PCE Determination form
has been completed.

The required documentation must be completed to demonstrate that significant impact will not occur to
properties protected under Section 4(f), as amended and codified in 49 U.S.C. Section 303.

2.540 Authorization

No highway project is eligible for federal participation until the environmental document and the
programming estimate have been approved by the FHWA, and authorization to proceed has been
obtained. (See Chapter 3.)

Authorization is generally given on a project basis, derived from Right of Way Plans and received through
the Electronic Fiscal Management Information System (FMIS) and ATU. Unauthorized charges are
considered non-participating and are not eligible for federal reimbursement.

When authorization is requested and received, RITS is updated by the Programming Coordinator with the
appropriate funding amounts and expenditure account (EA) for the region to charge their costs.
Notification is automatically sent to assigned region personnel and they may then proceed with
acquisition activities. The timeline to obtain authorization can vary depending on several factors. For local
projects, the timeline is also dependent on when the agency makes any deposits required by a previously
generated Intergovernmental Agreement (IGA) for Right of Way Services Agreement.

A majority of projects utilize federal dollars in a number of phases in project development and
construction including: preliminary engineering (PE), right of way (ROW), construction engineering (CE)
and construction. Adherence to criteria ensures reimbursement and future federal participation.

Approval for ODOT to appraise or acquire right of way for LPA projects must be obtained from the Region
Right of Way Manager/Program Manager before entering into the Right of Services Agreement.

2.545 General Information Notice

After project authorization the Region Right of Way staff must send a General Information Notice (GIN) to
property owners, contract purchasers, displacees, or other persons determined to be directly affected by
the acquisition.
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The GIN is available in RITS (document ID 2005). The project manager updates RITS with the GIN date
and other details, and uploads the completed form to RITS. In order to avoid duplication of effort, this is
generally done by the project manager at the initiation of the appraisal phase. Any GIN sent to a
displacee should be sent certified mail.

2.550 Funding Exceptions Prior to Environmental Approval

Preliminary acquisition activities, including title search, preliminary property map and the development of
right of way descriptions necessary for the completion of the environmental process can be advanced
under a federally-funded PE phase. In most cases, project authorization must occur prior to any appraisal
work. The Deputy State Right of Way Manager must approve any request for authorization of advance
appraisal activity before it is submitted to FHWA.

Appraisal activities may be authorized as a federally-funded preliminary Right of Way activity when FHWA
concurs with ODOTo6s determination that advancement of the appraisal
progress of the project and there are no known environmental issues that could:

1. substantially change the preferred build alternative; and/or

2. alter the anticipated date for final environmental approval.

2.560 Acquisition Activities
Appraisal, acquisition, relocation and clearing the right of way must occur prior to certification.

These activities may be sequential, concurrent or overlapping due to project complexity, time constraints
and multi-project scheduling issues. The appropriate procedures and policies guiding appraisal,
acquisition and relocation are described in Chapters 5, 6 and 8, respectively, of this manual.

The acquisition strategy employed will depend on the information obtained during earlier project
development phases. If a project includes work on driveway reconnections, and there is the potential that
the Alternative Agreement Process is appropriate for acquiring temporary easements associated with that
work, the Project Manager should follow the direction outlined in Section 6.325.

Complex appraisal files, project schedule, staff availability and expertise, numbers of files, and time
required for fee appraisals will determine the order in which the appraisals are assigned and completed.

Fixture inventories, the presence of contaminated properties, signs and the need for other specialty
reports will influence assignment decisions.

It is strongly recommended that the Right of Way Project Manager consider early planning to order and
synchronize completion of all specialty reports for the project. This will ensure timeliness for completion of
the appraisal process and consistency in treatment of similar items found on the project. A reasonable
amount of time for appraisal review needs to be considered.

Acquisition planning should also include the time needed for: document request completion, Office Title
Reports receipt, special language requirements, identification of tenant-owned improvements and the
statutory time notifications and response requirements placed on acquisition activities.

Complicated or extensive relocations, the 90-30 day notice requirements, the number of relocations,
special needs requirements, and the availability of replacement locations also need to be considered in
the plan layout.

The final report submission may not necessarily conclude the process if there are acquired improvements
that require the coordination for sale, disposal or demolition prior to certification.
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When the Right of Way Section is responsible for oversight on city, county or other public or quasi-public
projects, the Region Right of Way Manager/Program Manager or the assigned Right of Way Project
Manager will provide assistance and respond to queries submitted by the public agency. They will also
monitor these projects for compliance with applicable federal and state laws, regulations and procedures
in accordance with Chapter 10.

2.570 Acquisition and Demolition of Contaminated Properties
There will be instances in which the purchase of contaminated properties will be required.

If acquisition or construction needs are minor in nature and the cost of the HazMat investigation is greater
than the probable remediation necessitated by the project, the clean-up may be accomplished as part of
the project, and the parcel may be purchased as clean, subject to certain conditions.

If acquisition of the site is determined to be feasible, the Right of Way Project Manager or an agent will

contact the owners of the contaminated site(s) to determine their willingness and ability to perform or

contract for the site clean-up. The course of action partly dependson t he owner és response. | f the
landowner is unwilling, uncertain or unable to perform the site clean-up, a Level 2 investigation is

requested. The property will be appraised as contaminated and at the level of remediation typical for

highest and best use.

Building demolition by a specialized hazardous materials contractor should be concluded prior to the
construction project, but if this is not practical, a specialized contractor should be used rather than the
general construction contractor. (See Section 6.330.)

2.580 Certification

The right of way Certification procedure identifies the acquisition status of needed right of way for the
purpose of advancing a project to construction. It is a prerequisite to advertising the physical construction
of a project for contractor bids on a typical Design-Bid-Build project, advertising or releasing the Request
for Proposals document on a Design-Build project, or proceeding with force account construction. Right of
Way certification is a requirement on all highway construction projects within the STIP, regardless of
funding source. Right of Way certification is also necessary on all local public agency STIP projects.

The purpose of a Right of Way certification is:

1. Toidentify and affirm that no additional right of way and/or relocation assistance is required for
construction of the project; or

2. To provide ODOTO6s assurance t hatwayanckrelmatiapnui si ti on of additional right
assistance for displaced persons and/or businesses has been or will be completed and is in
compliance with the federal requirements of the Uniform Relocation Assistance and Real
Property Acquisition Policies Act, current federal regulations, and Oregon state law; and

3. Toensure that clearance of the acquired right of way is coordinated with the physical construction
S0 no unnecessary delays or costs for physical construction will occur; and

4. To identify the existence and status of any hazardous waste issues within the right of way.

2.581 Certification Process

(For policy considerations, refer also to Appendix A at the conclusion of this chapter.)
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Timing of Certificate Writing

The Region Right of Way/ Program Manager or Right of Way Project Manager prepares a Right of Way
Certification form. Right of Way Certification is one part of the final PS&E (Plans, Specifications &
Estimate) package that is required by the ODOT Office of Pre-Letting (OPL) prior to the start of project
advertisement. Different types of projects require different lengths of advertising before contract bid
opening.

Because of all these variables, the due date for the right of way Certification will vary from project to
project. The Region Right of Way Manager/Program Manager or Right of Way Project Manager is
responsible for coordinating this date early on in the project with the Project Team Leader. Typical target
dates for right of way Certification are based on the Plans, Specifications and Estimates (PS&E) submittal
dates, and generally range from one to four weeks prior to PS&E. Again, this can vary and must be
coordinated early-on with the Project Team Leader. (See Appendix A.)

The Region ROW Program Manager and Project Manager complete the Oregon Department of
Transportation Right of Way Certificate. Where exceptions have been stated on the Right of Way
Certification, a Public Interest Finding, as outlined in Appendix A, is required in order to allow the project
to be advertised.

It is the Region Right of Way Ma n a g eespénsibility to determine whether the requirements and criteria
have been followed to allow for Certification of the right of way. If they have not, the right of way must not
be certified.

Distribution of the Completed Right of Way Certification

The completed and signed Right of Way certification is scanned and uploaded to RITS and the original
sent by the Region Right of Way Manager/Program Manager to the HQ Right of Way Programming
Coordinator in the Operations Unit.

The Region Right of Way Manager/Program Manager is also responsible for providing a copy of the
certification to the Project Team Leader and other Region staff as required inthat Re g i @rocédures.

The Project Team Leader or specifications writer incorporates the certification into the PS&E package
that is sent to the Office of Pre-Letting at Headquarters.

Intra-Departmental Communication in the Right of Way Certification Process

All departmental partners in the project development process will work together to complete the right of
way certification. Problems with project development timelines on a given project that may result in the
need for certification exceptions should be identified and addressed early on. Right of Way certification
exceptions can and should be avoided in most instances by early communication with the Project Team.
FHWA must be notified three weeks in advance, or as soon as possible, if a Cert 3 cannot be avoided.
Regions should be in contact and work closely with the FHWA Right of Way representative in this
situation.

The Region Right of Way Manager/Program Manager has an ongoing responsibility for communicating
any change in the target dates for possession of any properties identified on page 1, item 2, boxes
checked as Cert 2 or Cert 3 on the certification. If the target dates will not be met, the Right of Way
Manager is required to contact both the ODOT Office of Procurement/Construction Contracting and the
Project Team Leader immediately. This is also required if a target date involving hazardous material
remediation on page 2, item 4 cannot be met.
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2.600 Other Property Acquisition Alternatives for Federal-Aid Highway Projects

Prior to any request for authorization for early, protective or hardship acquisition, the Region must obtain
approval from the Deputy State Right of Way Manager.

2.605 Advanced Acquisition

When environmental clearances have not yet been obtained, or when funding for the Right of Way phase
is incomplete, but must begin in order to stay on the project schedule, Advanced Acquisition of Right of
Way with State Funds can be utilized. (See Section 6.364.)

2.610 Early Acquisition

ODOT may initiate acquisition of real property without federal funds at any time it has legal authority to do
s0, based on program or project considerations. Federal aid early acquisitions must include prior
consultation with ODOT ROW Headquarters.

Requirements for crediting of real property contributions include
certification stating compliance with each of the requirements, justification of contribution value, and that
credit cannot exceed O D O T grerata share of the project. (See Section 6.360.)

2.620 Protective Buying and Hardship Acquisition

Prior to final project environmental approval, federal funds may be authorized to provide reimbursement
for advanced acquisition costs of qualified hardship and protective acquisitions. (See Section 6.355 and
Section 6.364.)
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APPENDIX A
RIGHT OF WAY CERTIFICATION

DESIGN-BID-BUILD PROJECT DEVELOPMENT FORMAT

Introduction

The intent of Appendix A is to provide added detail and discussion on the material provided in Section
2.580 71 Section 2.581 of the Right of Way Manual. The correct certification of a right of way project is an
essential step in project delivery and one that can also be a source of controversy and contention. An
incorrect certification, whether due to an incomplete understanding of the process and requirements or to
project scheduling pressures, can have serious consequences for the project and for the department. For
these reasons, it is important that Region Right of Way staff, Project Delivery Team Leaders (PDTL), and
other project development personnel be knowledgeable of certification requirements and the criteria for
correct application of the process.

Right of Way certification is a requirement on all STIP projects, including local public agency STIP
projects, regardless of funding. On both local and consultant projects the Region Right of Way
Program Manager is required to co-sign the certification. This means that Right of Way staff must
do adequate monitoring of the project to enable the manager to co-sign. The only exception to
this requirement for co-signing is when the local public agency is handling all phases of a state-
funded project, including letting the construction contract without any involvement from ODOT.

Length

To avoid confusion regarding the certification due date, the Region Right of Way Program Manager or
Right of Way Project Manager should work with the PDTL to clarify the due date early on in the project.

Writing the Certificate

The certification reflects the status of the right of way acquisition and relocation work as of the certification
date. There are some types of properties for which the department either does not have condemnation
authority or will not proceed to a condemnation action. These include:

1. Property belonging to other state and local governmental agencies;
Railroad properties;
Tribal lands;

Forest Service and BLM lands; and/or

o > 0D

Other federal agencies.

If possession has not been obtained on these types of properties, the right of way certification should not
be completed unless a valid Permit of Entry has been obtained in compliance with Section 6.315 of the
Right of Way Manual.

Property acquisition and relocation activity that is incomplete as of the date of the certification but which
will be complete by the contract bid letting date (Item 2, Cert 2 or Cert 3 box checked of the certification)
is not considered a certification exception, or holdout, and will not be identified as a holdout on the
contractor plans and specifications. The Region Right of Way Program Manager must take care that
these acquisitions and relocation activities will be complete by the bid letting date.

ODOTRighobfWayManue Aug31,2018rev6/15/2C Pages2



Chapter2 ¢ AppendixA

Otherwise, these should either be identified as exceptions (Item 2, Cert 3 box checked) or the right of way
should not be certified.

Attached to the Certificate shall be a copy of a Project Right of Way map (such as a construction map, roll
map, etc.) that identifies the start and end points of the project limits, the existing features, proposed
features, existing right of way lines, proposed right of way lines, and all of the right of way parcels being
acquired at the time of certification.

Right of Way Certification Exceptions (Holdouts)

Certifying a right of way project with holdouts is a major decision that carries the potential for serious
consequences to the department if misused or done incorrectly. These consequences could include:

1. Disruption in the construction schedule with resulting increased costs and/or time delays;
2. Loss of federal participation in one or more phases of a federal-aid project;
3. Jeopardizing future federalization of a state-funded project; and/or

4. Increased legislative and/or media involvement resulting from complaints by property owners and
displaced occupants.

Criteria for Certification Exceptions

A decision to hold out property at certification increases the risk of not having the proper right of way for
use by the contractor and should, therefore, be made infrequently and with caution. The need for
exceptions should be minimized or eliminated during the establishment of the project development
schedule and during project development team discussions. The Region Right of Way Manager should
review the schedule and potential for holdouts at the Design Acceptance milestone in project
development. In the event that the potential for holdouts is high, the Region Right of Way Manager should
discuss the need for a change in schedule with the Project Team Leader and the Area Manager. Any
change in the project schedule should be communicated by a Project Development Change Request.

The Region Right of Way Program Manager must be able to set a firm target date for possession of a
held-out property with a high degree of confidence in meeting that date. If not, the right of way should not
be certified.

The property owners and occupants received written offers in accordance with ORS 35 and have had an

adequate | ength of time to consider the offer and

consultant to address all the pertinent acquisition and relocation questions and issues.

The 40 day time period stated in ORS 35.346(1) is a minimum time allowed property owners for
consideration of the written offer before commencement of Condemnation. It is not to be used as a
default negotiation timeframe for determining a possession date for a Certification holdout. The
negotiation timeframe must be commensurate with the magnitude of the impact on each individual

property.

The Deputy State Right of Way Manager must be included in any exception decision involving relocation
of displaced occupants that is not completed.

To avoid potential problems gaining approval of the PS&E, it is advisable to involve FHWA as early as
possible (three weeks prior to certification is the recommended amount of time) when considering
certification exceptions on full federal oversight projects.

Residential displacees still occupying the held-out property at the time of certification must have had
replacement housing made available to them, according to the CFR and 8.518 of the Right of Way
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Manual . The Manual states: AA comparable replacement

available to a person if:
1. the person is informed of its location; and

2. the person has sufficient time to negotiate and enter into a purchase agreement or lease for the
property; and

3. subject to reasonable safeguards, the person is ensured of receiving the relocation assistance
and acquisition payment to which the person is entitled in sufficient time to complete the purchase
orlease ofthepr operty. o

Property owners and remaining occupants of property that will be held-out of the certification must not be
put at risk, significantly inconvenienced, or subjected to coercion or the appearance of coercion by the
department when moving forward with the contract and the start of construction. Once the commitment is
made to let the contract and proceed with construction, the pressure on both the department and the
property owners and occupants will likely be elevated. The department wants to make certain that the
construction progresses smoothly without unplanned interruptions or elevated costs. Property owners and
occupants are concerned about whether their rights will be violated or they will be put at risk by the
construction activities. This could lay the groundwork for misunderstandings leading to claims and
allegations.

Since holding out a property invariably increases risk, there must be an offsetting benefit to the public by
moving the project forward. Whenever holdouts are identified, the region must complete a written Public
Interest Finding.

Not Certifying the Right of Way

The final responsibility and authority in deciding whether or not to certify a right of way project rests with
the Region Right of Way Program Manager. When the necessary criteria for certification have not been
met as discussed in Section 2.580 i Section 2.581 and elaborated above, the right of way should not be
certified. Notwithstanding pressures arising from inflexible schedule timelines or other project concerns,
misuse or misapplication of the certification process raises the likelihood of serious departmental
consequences which outweigh the pressures to move forward. The rights of property owners and
displaced occupants must never be violated. A contract letting date can be changed, despite the
importance of adhering to a schedule. In a majority of cases it is less problematic and costly for a letting
date to be delayed than for construction activities to be halted, due to the unavailability of needed right of
way. If there is enough reason for the bid letting to move forward despite the right of way not being
certified, the Project Team Leader can request a PD 02 Exception.

Certifying Projects with File Additions

On occasion, projects will require the addition of new right of way files after the right of way for the project
has been certified as outlined in Section 3.420. This circumstance necessitates recertifying that the
additional right of way has been acquired, and is cleared and ready for integrating into the construction
project.

Public Interest Finding Guidelines

When one or more properties will be held out of an intended Right of Way Certification, a Public Interest
Finding must be written, signed by both the Area Manager and the Region Right of Way Manager or
Region Right of Way Program Manager, and attached to the Certification form.
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The Public Interest Finding should address why i
move ahead with letting the construction contract, rather than delaying the letting until all right of way has
been acquired. The finding should also explain why the benefits in moving ahead with the contract letting
outweigh the inherent risk that goes along with that decision: unanticipated problems occur which prevent
the department from getting legal and physical possession by the target date, thereby interfering with the
contractor and possibly forcing a halt in construction. The potential fiscal impact to the department from
delaying ongoing construction can be far more expensive than delaying the contract letting.

In no instance can property owners or persons being displaced by the right of way acquisition be
significantly inconvenienced or have their rights jeopardized or violated by a decision to move ahead with
the letting of the construction contract prior to completion of the right of way acquisition and relocation
work. The Public Interest Finding should provide that assurance to property owners.

The following are a few examples of situations where is could be inthe p u b | best ifterest to proceed
with letting the construction contract while holding out properties from the Right of Way certification:

1. Project mitigates serious safety and traffic issues requiring correction ASAP;

Limited construction window;

Delays in starting the project threaten efforts to minimize traffic disruption to the community;
Project is to be built concurrent with a local project that has a set schedule;

Project completion needed prior to a significant community event;

Delay in starting the construction will have serious economic impact on the community or state;

N oo g M w N

Favorable contract bidding climate for the department and construction would not be hindered by
the hold-outs; and/or

8. Quick resolution needed for an emergency situation.
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Chapter 371 Project Coordination and Authorization

3.100 Introduction

The Right of Way Section, through its project coordination function, manages the programming of all right
of way projects which use federal, state or local transportation funding (or a combination of any and all
three) in some portion of a highway project. The majority of projects are assigned a key number and
entered into the Statewide Transportation Improvement Program (STIP), which is approved by the
Oregon Transportation Commission (OTC) on a biennial basis. In the case of Local Public Agency (LPA)
funded projects, ODOT is involved in some aspect of the right of way acquisition, ranging from doing only
oversight and co-certification to delivering some or all portions of the right of way. Projects can consist of
five phases: preliminary engineering (PE), right of way acquisition (ROW), construction (CN), utilities and
railroad (UR), and other (OT). The project coordination function is carried out under the Operations Unit of
the Right of Way Section.

The Right of Way Section is responsible for the following four types of projects:

1. Federal-aid projects. A project which contains federal funding in any phase of the project is
considered afl f e da ir pgrdject. All federal requirements apply to every phase, regardless of
the type of funding in it.

Federal-aid projects are either of the following:

a. State agency projects that are funded with a combination of both state and federal funds;
or

b. Local Public Agency (LPA) projects that are funded with any combination of state, local
and/or federal funds.

2. State funded projects. State funded projects are budgeted to expend state funds in all phases of
the project.

3. Local Public Agency projects. LPA projects may be funded with any combination of federal,
state and/or local funds. Through an Intergovernmental Agreement (IGA) for ROW Services
Agreement, the local agency may contract with ODOT to deliver all, a portion of, or just oversight
and co-certification only of the right of way acquisition process.

4. LPA Oversight Only Projects. If there are federal funds in any phase of the project, ODOT staff
is required to perform oversight and co-certification to ensure compliance with the Uniform Act.
Al though it is a local agency project, if federal dollars are being used
system, ODOT is ultimately responsible for the project.

Each of these four types of projects requires different levels of project coordination activities.

3.120 Policies

1. The Right of Way Section shall maintain a current record of all active right of way projects through
the RITS system.

2. All projects which are eligible for federal-aid reimbursement shall have all necessary right of way
acquisition and costs programmed and certified in accordance with the regulations as set forth in
Title 23 of the Code of Federal Regulations (Parts 630, 635 and 710). With few exceptions, all
projects should be viewed to be potentially eligible as federal-aid projects. Regardless of what
funding type is originally identified in the STIP, state funds may be entered as Advanced
Construction (AC) funds or state funds may be converted to federal funds at the discretion of the
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SIMS manager at any time; therefore, all projects should follow rules and guidelines of federal-aid
projects.

The Programming Coordinator, in accordance with FHWA directives, will coordinate any requests
by the regions to obtain approval from FHWA for protective buying or hardship acquisitions.

3.200 Responsibilities

3.210 Deputy State Right of Way Manager

For project coordination functions, the Deputy State Right of Way Manager is responsible for the
following:

All Section policies which impact the project coordination function, including, but not limited to:

1.

2
3.
4

Compliance with all federal and state laws, regulations and guidelines;
Oversight and supervision of all aspects of the project coordination functions;
Technical expertise and supervisory support to the Programming Coordinator; and

Interaction with FHWA, other ODOT sections, regions, consultants, and outside agencies
concerning project coordination policies.

3.220 Programming Coordinator

The Programming Coordinator, under the supervision of the Deputy State Right of Way Manager, is
responsible for the day-to-day project coordination operations of the Section. These include:

1.
2.

Compliance with all federal and state laws, regulations and guidelines;

Processing new projects, revisions and cancellations entered into RITS by ODOT regions,
surveyors, and consultants, or sent by other agencies;

Entering information into RITS for ODOT delivered projects not located on the ODOT system and
for all developer donation files;

Coordinating all required Map-21 forms, approvals and reports between regions, FHWA and
SIMS, both pre-authorization and post-acquisition;

Ensuring all necessary documentation (such as environmental data, agreements, Map-21 forms,
end dates, etc.) are in place before submitting items to SIMS for approval;

Coordinating with the region Statewide Transportation Improvement Program (STIP)
Coordinators to gather documentation and submit programming requests to SIMS in order to
obtain funding authorization to proceed with right of way acquisition activities;

Coordinating Certifications (Levels 2 and 3) between regions, Deputy State Right of Way
Manager and FHWA,; process both completed project certifications and recertification documents;

Coordinating with ODOT regions, other ODOT sections, FHWA, consultants and other agencies
as needed;

Entering Management Home Purchase information into RITS, working with the Title Closing
Specialist, settingu p  Eahd dosing out EA and file when completed;

10. Closing out project expenditure accounts in RITS at the conclusion of the project; and
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11.Coordinating with ODOT regions, FHWA, and LPA6s to complete the transfer
Transfers, Relinquishments, State Highway Designations, and Abandonments, both project and
non-project related.

3.230 Region Right of Way Office

Each ODOT region has a Right of Way office and staff under the direction of a Region Right of
Way/Program Manager. These offices work independently of the Right of Way Section. They are
responsible for carrying out the right of way phase of transportation projects for the regions while the
Right of Way Section maintains responsibility for quality assurance, compliance with federal and state
requirements, and other direct project support functions, such as project coordination. The Region Right
of Way/Program Manager, delegated region Right of Way staff, and region project development leaders
maintain responsibility for:

1. Compliance with all federal and state laws, regulations and guidelines;

Providing acceptable right of way drawings, legal descriptions and appropriate access language;
Ensuring there are adequate budgeted funds in the right of way phase;

Initiating and completing Map-21 forms and requests;

Completing environmental documents;

Executing agreements;

Creating and submitting programming cost estimates;

Initiating requests for authorization of right of way activities;

© 0o N o o  w b

Providing revisions and/or cancellations;

=
o

. Providing fair market value estimates to FHWA as needed for crediting of real property on
federal-aid projects;

11. Recording project data in RITS; and

12. Certifying federal-aid projects prior to construction contract letting.

3.300 Procedures on Federal-Aid Projects

ODOT must comply with the regulations as set forth in Title 23 Code of Federal Regulations (Parts 630,

635 and 710) in order to obtain federal financing for right of way projects. A project which contains federal

fundinginanyphase of the project-aidocpmnejeetr edAlal ifederal requirements apply to
every phase, regardless of the type of funding in it. Acquisition of any real property on a federal-aid

project must follow all applicable state and federal laws, as well as FHWA directives. ODOT works

collaboratively with FHWA to obtain federal participation for a project in the areas of programming,

authorization, and reimbursement.

3.310 Programming of Federal-Aid Projects

A portion of ODOT6és highway i mprovement program is financed with federal fu
prerequisites for the use of federal funds is the requirement that a proposed improvement be included in

ODOT6s f i nalmuStbd approved hyiFEdWA. The programming of federal-aid funds in the STIP

for highway projects is based on the four common phases of a construction project: design (preliminary

engineering), land purchase (right of way), construction, and utilities. In order for a project to qualify for

ODOTRighobfWayManue Aug31,2018rev6/15/2C Pages8


http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr%3Bsid%3D034a96d52b105f9eb4cbb41d07e23792%3Brgn%3Ddiv5%3Bview%3Dtext%3Bnode%3D23%3A1.0.1.7.21%3Bidno%3D23%3Bcc%3Decfr
https://www.gpo.gov/fdsys/granule/CFR-1999-title23-vol1/CFR-1999-title23-vol1-part635

Chapter3 ¢ ProjectCoordinationand Authorization

federal-aid, all estimated amounts of funds needed for each phase must be included in the STIP,
regardless of the type of funding in each phase.

3.320 Federal Authorizations

As a condition for receiving federal-aid monies, ODOT must obtain FHWA authorization prior to
proceeding with right of way work or legally obligating itself to pay for the work. FHWA authorizes a full
and complete project; therefore, all files must be submitted, rather than individual files or a portion of the

fil es -nefiapliiencged ) . I'f circumstances dictate the need to submit only a portion ¢
regions may opt to use either the Map-21 or Advanced Construction process see items D and E in this
section.

The initiative to obtain authorization and place a right of way project under agreement (Federal
Management Information System (FMIS)) is normally the responsibility of the Right of Way Section, in
cooperation with SIMS, through the actions of the Programming Coordinator. The Programming
Coordinator provides the necessary information to SIMS, which then submits the request to FHWA for
approval.

Note: State funded projects that qualify may be entered into the Federal system as AC projects or
converted to utilize federal fundinga t S | dd@diian and timing. Therefore, it is imperative that every
project follow FHWA guidelines so that they are in compliance if and when funds are converted. If a
project has any federal money in any phase of the project, it is considered a federal-aid project.

When requesting authorization to acquire right of way, the Programming Coordinator will provide legal
descriptions, sketch maps, the funding authorization request, and detailed cost estimates for the whole
and complete phase of project to FHWA. A change in the scope of project work and/or funding
requirements during the course of a project may require an amendment of the federal-aid
authorization/project agreement. The amendment is coordinated by the Region STIP coordinator.

Prerequisites for requesting federal authorization of any right of way work (preliminary activities,
advanced acquisition, right of way acquisition) include the following:

1. The project and its land purchase phase must be in the STIP;

2. Required environmental actions have been fulfilled for the phase of right of way work to be
advanced.

Note: If the environment document is not complete, the Region Right of Way office may opt to
use the Map-21 process in order to use state funds and seek federal reimbursement at a later
date. This requires pre-approval from FHWA (see Item D in this section).

3. The scope of work is clearly identified (right of way drawings, plans or other acceptable
documents);

4. The updated programming estimate of the fully funded right of way phase for the scope of work
has been completed; and

5. Appropriate justification and documentation for advanced acquisition, protective purchase or
hardship acquisition or early acquisition, Map-21 or AC, has been submitted (see items D and E
in this section).

A. Preliminary Right of Way Activities

There are certain preliminary right of way activities that can be completed under the PE phase of the
project. These include: description writing, title work (such as title searches), preparation of plans, plats
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and legal descriptions, relocation studies and pre-appraisal work. Work necessary for the completion of
the environmental process are typically paid under the PE phase of the project.

B. Federal Authorization for Advanced Acquisition for Protective Purchases or Hardship
Acquisitions

In certain cases, prior to final project environmental approval, FHWA may authorize federal participation
in the acquisition of a particular file or a limited number of files to prevent imminent development and
increased costs of the preferred location alternative (protective buying), or to alleviate hardship to a
property owner or owners located on the preferred location alternative (hardship acquisition), provided the
following conditions are met:

1. The project is included in the currently approved STIP;

2. ODOT has complied with applicable public involvement requirements in 23 CFR parts 450 and
771;

3. A determination of applicability of 4(f) considerations has been completed for any property subject
to the provisions of 23 U.S.C. 138;

4. Procedures of the Advisory Council on Historic Preservation are completed for properties subject
to 16 U.S.C. 470(f) (historic properties); and

5. FHWA has approved a determination that the advanced acquisition meets the criteria for a
categorical exclusion (CE) in accordance with 23 CFR 771.117 (d) (12).

If it is a federal-aid project (when there are federal funds in any phase of the project), FHWA must
approve all protective purchases and hardship purchases. The request to FHWA for approval for
protective purchases must be made prior to any negotiation with the property owner and should contain
the following information:

1. Format simple memo or letter requesting approval to proceed with acquisitions under 23 CFR
710.508.

2. Statement regarding status of NEPA complete. If not expected date. The NEPA classification:
CE, EA, or EIS.

Requesting acquisition of one parcel or more, and/or anticipating others?
Project in STIP (STIP reference number) expected BID date.

The project has completed required public involvement.

o a0 ~ »w

The subject property is not a property protected by sect 4(f) [23 USC 138}, i.e. historic, park,
wildlife refuge.

N

Section 106, historic consultations, completed (not on a project scale, but on the parcel level).

8. Information demonstrating the development of property is imminent, not speculative; examples to
support include improved development plans, permit applications, and evidence of construction
finances;

9. Information demonstrating that if the property is developed it would limit future transportation
options, and/or if developed, significant increases in project costs would result; and

10. Concurrence from the Region Right of Way Manager/Program Manager.

The request to FHWA for a hardship acquisition must be made prior to any negotiation with the property
owner and must include:
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1. Date which owner requested hardship consideration in writing. Evidence of the written request
must be in the file;

2. Information showing the hardship is based on health, safety or financial reasons that poses
undue hardship on the individual when situation is considered in relation to others on the project;

3. Demonstrate inability to sell property on market place due to impending project within a time
period that is typical for properties not impacted by the impending project. Inability to sell the
property could be demonstrated by the number of days on the market compared to average days
or the inability of buyers to obtain financing;

4. Date NEPA document completed for the individual parcels; and
5. Concurrence from the Region Right of Way Manager/Program Manager.

The Programming Coordinator works with the regions to submit both protective purchase and hardship
acquisition requests to FHWA. More detailed information regarding Advanced Acquisition for Protective
Purchases and Hardship Acquisitions can be found in Section 6.364.

C. Federal Authorization for Right of Way Acquisition

Once the appropriate project environmental actions have been completed and the land purchase phase is

included inthe currently approved STI P, ODOT can request FHWAO6s authorization for
phase. FHWA approval is subject to the scope of work as identified in the project authorization/ project

agreement process. Federal participation in real property cost is limited to the costs of property

incorporated into the final project and the associated direct costs of acquisition, unless provided

otherwise. Federal participation includes the following:

1. Real property acquisition. Usual costs and disbursements associated with real property
acquisition required under the laws of Oregon, including the following:

a. The cost of contracting for private acquisition services or the cost associated with the use
of local public agencies;

b. The cost of acquisition activities such as, appraisal, appraisal review, cost estimates,
relocation planning, right of way plan preparation, title work, and similar necessary right
of way related work;

c. The cost to acquire real property, including incidental expenses;

d. The cost of administrative settlements in accordance with 49 CFR 24.102(i), legal
settlements, court awards, and costs incidental to the condemnation process; and

e. The cost of minimum payments and Administrative Determination of Just Compensation
amounts (see Section 5.545).

2. Relocation assistance and payments. Usual costs and disbursements associated with
relocation assistance and payments required under 49 CFR Part 24.

3. Damages. The cost of severance and/or consequential damages to remaining real property
resulting from a partial acquisition, actual or constructive, of real property for a project based on
elements compensable under applicable Oregon law.

4. Property management. The net cost of managing real property prior to and during construction
to provide for maintenance, protection, demolition of improvements, maintenance of property and
the clearance and disposal of improvements until final project acceptance.
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5. Payroll-related expenses and technical guidance. Salary and related expenses of employees
of an acquiring agency are eligible costs in accordance with 2 CFR 200. This includes ODOT
costs incurred for managing or providing technical guidance, consultation or oversight on projects
in which right of way services are performed by a political subdivision or others.

6. Property not incorporated into a project funded under Title 23 of the United States Code.
The cost of property not incorporated into a project may be eligible for reimbursement in the
following circumstances:

a. General. Costs for construction material sites, property acquisitions to a logical
boundary, or for eligible transportation enhancement, sites for disposal of hazardous
materials, environmental mitigation, environmental banking activities, the acquisition of a
buildable residential lot under the provisions of the relocation program or last resort
housing.

b. Easements notincorporated into the right of way. The cost of acquiring easements
outside the right of way for permanent or temporary use.

7. Uneconomic remnants. The cost of uneconomic remnants purchased in connection with the
acquisition of a partial taking for the project as required by the Uniform Act.

8. Access rights. Payment for full or partial control of access on an existing highway (i.e., not
located on a proposed new alignment), based on elements compensable under applicable state
law. Participation does not depend on another real property interest being acquired or on further
construction of the highway facility.

9. Utility and railroad property.

a. The cost to replace operating real property owned by a displaced utility or railroad and
conveyed to ODOT for a highway project, as provided in 23 CFR Part 140, subpart I,
Reimbursement for Railroad Work, and 23 CER part 645, Subpart A, Utility Relocations,
Adjustments and Reimbursement, and 23 CFR part 646, Subpart B, Railroad-Highway
Projects.

b. Participation in the cost of acquiring non-operating utility or railroad real property shall be
in the same manner as that used in the acquisition of other privately owned property.

Costs resulting from the application of access remedies under OAR 734-051-4010 are not eligible for
Federal participation.

D. Moving Ahead for Progress in the 215t Century Act (Map-21)

Map-21, the Moving Ahead for Progress in the 21st Century Act (P.L. 112-141), was signed into law by
President Obama on July 6, 2012. MAP-21 creates a streamlined and performance-based surface
transportation program and builds on many of the highway, transit, bike, and pedestrian programs and
policies established in 1991.

Map-21 allows for federal-aid reimbursement of all costs incurred by the State for acquiring property,
including the Fair Market Value of the property, administrative settlements, personnel costs of assigned
staff, etc. The federal reimbursement is in the form of cash versus what ODOT currently receives, which
is in the form of a credit.

ODOT and FHWA worked collaboratively to establish guidelines, procedures and requirements in order to
utilize Map-21. State funds are used to acquire real property needed for transportation projects in
advance of the completion of requirements established by the National Environmental Policy Act (NEPA).
Prior to the completion of NEPA. It also establishes guidance in requesting and receiving federal
reimbursement for all costs incurred through acquisition prior to the completion of all NEPA requirements.
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The criteria for using Map-21 are as follows:
1. The acquisition must be needed for a project that is included in the STIP;
2. The acquisition cannot be for a LPA project;

3. The acquisition must be clearly identified through lines and boundaries established within a right
of way layout map providing enough information to define the property;

4. The acquisition cannot be for Section 4(f) or Section 6(f) protected lands if the acquisition
requires preparation of an individual Section 4(f) Evaluation, a Nationwide Section 4(f)
Programmatic, or results in a Section 6(f) conversion;

5. The acquisition will not influence the environmental assessment of the project, the decision
relative to the need to construct the project, the consideration of alternatives, or the selection of
the project design or location;

6. The acquisition will not affect the consideration of environmental impacts of the various
alternatives under consideration; and

7. The acquisition costs must be able to be reasonably estimated and provided within defined
expenditure categories.

The Area Manager will approve a document (Request for Advanced Acquisition) that includes clearance
of properties from the Region Environmental Manager and Region Right of Way Program Manager, or
lead, and provides assurance that the criteria for advanced acquisition of property have been met. This
document, along with a right of way layout map establishing the line and boundaries for each property
and an estimate of the cost for acquiring each property will be submitted to FHWA for authorization to
proceed. The right of way layout map and estimates must be reviewed and approved by the Region Right
of Way Program Manager to ensure it provides all information necessary to identify the property that is
needed.

Note: Once the Map-21 process is approved, funds cannot be converted to federal dollars until all right of
way acquisitions have been completed, even if the environmental documents are complete partway
through the acquisition process.

Note 2: Map-21 cannot be used if the environmental process is complete.

E. Advanced Construction

Advanced Construction (AC) funding is a pre-approval from FHWA in order to convert state dollars to
federal funding at a later date with the ability to receive full federal reimbursement for the costs expended.
AC projects are entered into the federal system by SIMS for approval. Once FHWA has approved the
request, the date of approval is used as the effective reimbursement date.

In order to use the AC process, the following prerequisites must be met:
1. The environmental documents must be complete;
2. The right of way phase must be fully funded for all anticipated file acquisitions;
3. Afootprint of the project, and
4. A good faith liaison cost estimate provided to FHWA.

FHWA approves the entire amount estimated for all right of way acquisitions.
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It can be utilized in the following situations:

1. When the region needs to send in single or a portion of the files for acquisition, the Programming
Coordinator authorizes the estimated amount for them without having to submit multiple
programming requests from SIMS, but can authorize the files as they are set up.

2. When the SIMS Manager wishes to maximize the use of federal dollars, it is at their discretion to
enter a state funded project as AC, in order to apply federal funding to it at a later date.
F. Federal Withholding Payment

Non-compliance with federal and State law, regulations, and policies (including this manual) governing
ROW acquisitions may result in FHWA requiring corrective actions be taken to bring the project into
compliance. Corrective actions may include process and procedure revisions, or if FHWA determines the
non-compliance materially affects the rights of an individual additional payments and benefits may be
required. In certain cases of non-compliance and issues determined to be waste, fraud, or abuse the
FHWA may withhold federal funding or require funds to be re-paid for the ROW file, the ROW phase, or
the entire federal aid project.

G. Federal Authorization for Right of Way Costs in Design-Build Contracts

For design-build projects, Region should consult with Headquarters and FHWA.

H. Federal Authorization for Functional Replacement of Real Property in Public Ownership

When publicly owned real property (including land and/or facilities) is to be acquired for a federal-aid
highway project, ODOT may provide compensation by functionally replacing the publicly owned real
property with another facility. The replacement facility must provide an equivalent utility and acts in lieu of
paying the fair market value for the real property. Region should work with the Programming Coordinator
to submit a request for F H WA aépgroval prior to negotiation with the property owner.

Note: If there is federal funding on any phase of the project, FHWA must approve the request, regardless
of what type of funding is in the right of way phase. In order for FHWA to authorize federal participation in
the functional replacement costs, ODOT is required to comply with the requirements in 23 CFR 710.509.

3.330 Project Coordination Steps on Federal-Aid Right of Way Projects

1. Region staff request a project number assignment from RITS and request that their region
surveyors begin preparing the right of way legal descriptions and sketch maps;

2. The Project Manager:
a. Creates a project file;
b. Sets up project and property file information in RITS;
3. The Programming Coordinator:
a. Checks to determine that the necessary prerequisites have been accomplished:
i)  The project is identified and budgeted in the STIP;
i)  Required environmental actions have been completed.

4. Region surveyors set up files and enter all information into RITS;
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5. The RITS system sends an automatic notification to the Project Manager that a cost estimate is
needed for the files;

6. Upon receipt of the cost estimate, the Programming Coordinator determines whether sufficient
funding has been approved in the STIP budget for the Right of Way project. If it has not, the
Programming Coordinator works with region to ensure additional funding is secured. If additional
funds are needed to cover the whole and complete right of way acquisition phase, a STIP
amendment must be completed, approval from the MPO, if applicable (for LPA projects) and
approval from the OTC (if applicable) must be completed before the right of way phase can be
authorized. These approvals can take several weeks and must be built into the project timeline.

7. Once all necessary funds are in place, the Programming Coordinator submits the right of way
estimate memo to the Region STIP Coordinator, who sends back the Programming Request
Form, which the Programming Coordinator then submits to SIMS.

8. Atthe same time the Programming Coordinator submits the programming request and completed
environmental document to SIMS, the Programming Coordinator also submits a packet to FHWA,
containing the legal descriptions, sketch maps, cost estimate and programming request;

9. SIMS then formally requests funding approval and authorization from FHWA;

10. When funding approval has been received from FHWA and SIMS has obligated the funds and set
up the EA, the Programming Coordinator:

a. Coordinates the setup of the Right of Way expenditure account (EA) in the RITS system;

b. Once the authorization information has been entered into RITS (EA and funding amount),
it automatically notifies the region to commence right of way activities. The region and/or
consultants under contract with the region cannot proceed with any right of way activities
until this authorization is given by the Programming Coordinator.

3.340 Revisions and Added Files on Federal-Aid Projects

During the course of a project, some right of way descriptions may be revised and/or additional files may
be added. The region surveyor or consultant enters the Revision Form and any new or revised legal
descriptions and maps into RITS. When a revision results in the acquisition of additional property that was
not included in the original FHWA project authorization, or when the cost for either new or revised files
increases the anticipated expenditures beyond the currently authorized amount, a modification to the
original authorization must be obtained from FHWA. Regardless of funding issues, all new and revised
legal descriptions, maps and programming estimates (if applicable) are submitted to FHWA through the
Programming Coordinator. The Programming Coordinator follows the procedures in Section 3.330.

The region may also need to reallocate project dollars to ensure that a revised project has sufficient STIP
funding to cover the additional or revised files. If STIP funds are insufficient, a STIP amendment should
be completed as soon as possible.

3.350 Certification of Federal-Aid Projects

On all federal-aid projects, the Region Right of Way Unit must certify to FHWA that all right of way was
obtained in conformance with federal regulations, that the State has legal and physical possession and/or
the right to use all necessary right of way, and that all displaced occupants have been relocated to a
decent, safe and sanitary replacement dwelling or have had it made available to them.

For Conditional Certifications (Level 3), the Regions are required to work with FHWA to produce a Public
Interest Finding.
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(See Section 2.580, Section 2.581, and Appendix A following Chapter 2 for guidelines and information on
filling out Certifications.)

3.360 Credit for Value or Cost of Real Property

ODOT or a local public agency may contribute real property to a federal aid project in the following
circumstances:

1. If anon-governmental owner donated the property to the Agency for incorporation into the
project;

2. For real property owned by either a state or local government, prior to the initiation of the federal-
aid project, and is being incorporated into a project; or

3. Thepr o RightodWay phase is funded with either state or local funds.

ODOT or a local public agency may receive a credit towards its federal matching requirements from the

contribution of real property. The request for a credit must be submitted to FHWA by the Region Right of

Way Manager/Program Manager for approval. SIMS cannot apply the credit until they have received

FHWAGs approval by submitting either Form 1410A or Form 1410B for the right
to the project. When requesting a credit, the Project Agreement needs to document which of the

circumstances (listed above) apply to the contribution to the project. ODOT and FHWA have a

documented procedure for crediting contributions. This can be obtained from Region Right of Way HQ,

along with Forms 1410A and 1410B.

The Region Right of Way/Program Managers have the following responsibilities and authorities in the
crediting process:

1. Establish the value of the real property being contributed to the project;

2. Provide written application from local agencies requesting the ability to contribute real property to
the project; and

3. Provide the required written certification (via Form 1410A or 1410B) of the value for the proposed
property offered by the agency for contribution to the project for FHWA review as detailed below.

FHWA must review the contributions and approve the value to be contributed/credited towards the project
matching share. FHWA review will be completed in accordance to 23 CFR 505/507, and its approval
given (using Form 1410A and/or 1410B).

After being informed of their right to just compensation, a non-governmental entity may donate real
property to be incorporated into the federal-aid project. The project sponsor may use the fair market
value of the property incorporated into the project as credit to its matching share of project costs.

Region Right of Way must establish a fair market value for the real property in order to support a credit
request for the real property. When an LPA is involved, ODOT must approve the fair market value for the
real property. Fair market value may be established using commonly acceptable valuation practices that
are less than an appraisal and shall not include any increase or decrease in value caused by the project.
The valuation can be based on the following, whichever is earlier:

1. The date on which the donation becomes effective; or
2. The date on which equitable title to the property vests in the State.

Fair market value can sometimes be determined with less than an appraisal (i.e., a recent sale of the
property, sales of like properties in the area to establish a SF or parcel value, recent appraisal of a like
property in the same market area, admin valuation, etc.) Non-governmental entities must get approval by
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the Region ROW Manager/Programs Manager, who will work with the Chief Appraiser in these instances.
Any questions regarding valuation should be directed to O D O T Ghsef Appraiser.

Before approving the donated property as a contribution to the project, ODOT must certify the following to
FHWA and receive its approval before proceeding:

1. Prior to accepting the property the owner was informed of his/her right to receive just
compensation for the property, or of any part thereof;

2. The owner was fully informed in writing of their rights and O D O T @ppraisal obligation; and

3. That any document executed as part of such donation prior to an environmental document
prepared pursuant to the National Environmental Policy Act of 1969 clearly indicated that:

a. All alternatives to a proposed alignment would be studied and considered pursuant to
such Act;

b. Acquisition of property would not influence the environmental assessment of the project
including the decision relative to the need to construct the project or the selection of a
specific location; and

c. The property acquired by donation would be re-vested in the grantor or successors in
interest if such property was not required for the project after completion of the
environmental document.

The written certification is completed by the Region Right of Way office, using Form 1410A, signed by the
Region Right of Way/Programs Manager, and submitted to FHWA.

A governmental entity may contribute real property to a project in two circumstances:

1. Property which was owned prior to the initiation of the federal-aid project; or
2. Real Property acquired with non-federal funds as part of the Right of Way phase of the federal-
aid project.

In order to support the credit for the contribution to a project, Region Right of Way must establish the
value for the real property, and verify that it was acquired in compliance with the Uniform Act. FHWA must
concur with the value before proceeding. When an LPA is involved, ODOT must approve the value
provided by the LPA. Establishing value for previously acquired real property is based on the actual
consideration paid for the real property acquisition cost that was supported by a fair market negotiation
process.

Before finalizing the contribution can be credited to the project, ODOT must certify the following to FHWA
using Form 1410B:

1. The property was lawfully obtained;
2. The property was acquired in accordance with the provisions of 49 CFR part 24;
3. The property was not land described in 23 USC 138 (public park and recreation lands, wildlife
and waterfowl refuges, and historic sites);
The original project agreement was executed on or after June 9, 1998;
The property is not already devoted to transportation/project purpose;
The property was not acquired with any form of federal financial assistance; and
ODOT determined and FHWA concurred that ownership of the real property did not influence the
environmental assessment for the project, including:
a. The decision to construct;
b. The consideration of alternatives; and
c. The selection of the design or location.

No oA

The written certification is completed by the Region Right of Way office, signed by the Region Right of
Way Manager/Programs Manager and submitted to FHWA.
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Real property, either donated by a non-governmental entity or offered as a contribution by a
governmental agency, should obtain O D O T @ an LPA) and FHWA approval after the project receives its
NEPA determination and prior to/or concurrently with Right of Way certification. The federal aid match
cannot be credited until FHWA approves Form 1410A or 1410B.

3.400 Procedures on State Funded Projects

Projects are authorized for the expenditure of state dollars within a biennium through the creation and
approval of the STIP. Every right of way project in the approved STIP has an identified budget. State
funds come from the Oregon Highway Trust Fund, and various other funding sources.

The Programming Coordinator, in cooperation with SIMS, provides authorization for the regions or
consultants to commence work on state funded right of way projects. Although projects may originally be
designated to utilize state dollars, the project
discretion of the SIMS Manager at any time he deems it appropriate to do so. Therefore, prerequisites for
authorization are similar to those of federal-aid projects (see Section 3.330.)

3.410 Project Coordination Steps on a State Funded Right of Way Project

1. Region staff request a project number assignment from RITS and request that their region
surveyors begin preparing the right of way legal descriptions and sketch maps;

2. The Project Manager:
a. Creates a project file;
b. Sets up project and property file information in RITS;

c. Checks with the STIP coordinator to ensure that the project is identified and budgeted in
the STIP.

3. Region surveyors set up files and enter all information into RITS;

4. The RITS system sends an automatic notification to the Project Manager that a cost estimate is
needed for the files;

5. Upon receipt of the cost estimate, the Programming Coordinator determines whether sufficient
funding has been approved in the STIP budget for the Right of Way project. If it has not, the
Programming Coordinator works with region to ensure additional funding is secured. If additional
funds are needed to cover the whole and complete right of way acquisition phase, a STIP
amendment must be completed, approval from the MPO, if applicable (for LPA projects) and
approval from the OTC (if applicable) must be completed before the right of way phase can be
authorized. These approvals can take several weeks and must be built into the project timeline.
Once all necessary funds are in place, the Programming Coordinator:

6. Submits the right of way estimate memo to the Region STIP Coordinator, who sends back the
Programming Request Form, which the Programming Coordinator then submits to SIMS.

7. Atthe same time the Programming Coordinator submits the programming request to SIMS, the
Programming Coordinator also submits a packet to FHWA, containing the legal descriptions,
sketch maps, cost estimate and programming request. All documentation goes to FHWA,
regardless of the funding or project type;
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8. When the funding has been obligated and the EA set up by SIMS, the Programming Coordinator:
a. Coordinates the setup of the Right of Way (EA) in the RITS system; and

b. Once the authorization information has been entered into RITS (EA and funding amount),
it automatically notifies the region to commence right of way activities. The region and/or
consultants under contract with the region cannot proceed with any right of way activities
until this authorization is given by the Programming Coordinator.

3.420 Revisions and Added Files on State Funded Projects

During the course of a project some right of way descriptions may be revised and/or additional files may
be added. The region surveyor or consultant enters the Revision Form and any new or revised legal
descriptions and maps into RITS. When a revision results in the cost for either new or revised files
increasing the anticipated expenditures beyond the currently authorized amount, a funding amendment
must be completed and additional funds obligated for the additional costs. Regardless of funding issues,
all new and revised legal descriptions, maps and programming estimates (if applicable) are submitted to
FHWA. The Programming Coordinator follows the procedures in Section 3.330.

The region may also need to reallocate project dollars to ensure that a revised project has sufficient STIP
funding to cover the additional or revised files.

3.430 Certification of State Projects

Certification of state-funded right of way projects is a department requirement. Certification ensures that
federal requirements have been met, in case a state funded project is federalized. Therefore, it is
imperative to follow all federal guidelines to remain in compliance. In addition, it acts as a quality check at
the conclusion of the project and provides needed information to the Roadway Office of Pre-Letting during
the PS&E phase. The procedure follows Section 3.350.

(See Section 2.580, Section 2.581, and Appendix A following Chapter 2 for guidelines and information on
filling out Certifications.)

3.500 Procedures on Local Public Agency (LPA) Projects
For funding and authorization purposes, there are three types of LPA projects:

1. LPA projects programmed in the STIP. These involve state and/or federal dollars in one or more
phase(s) of the project, in addition to local agency funds.

2. Non-STIP LPA projects. These are projects that are entirely funded with local dollars. The Right
of Way Section and the regions may be involved with these projects through an
Intergovernmental Agreement (IGA) for ROW Services, in which the Department performs
somecomponent of the project work (including oversight and co-certification) for the LPA.

3. State Funded Local Projects (SFLP) - SFLP projects are 100% state funded in all phases of the
project, and the local agency will normally deliver these projects without any ODOT involvement.
However, if the local agency contracts with ODOT to deliver the right of way work, the standard
acquisition process for state funded local projects will be followed.

3.510 Local Public Agency STIP Projects

When an LPA project involves federal dollars and is included in the STIP, all the prerequisites for
authorization previously discussed in Section 3.320 apply. FHWA considers these to be ODOT projects
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for which ODOT gives authority to a local agency. ODOT maintains full responsibility for ensuring that
these projects comply with all federal and state requirements, as identified in the Uniform Act and the
ODOT Right of Way Manual. Should the LPA wish to perform the right of way work itself, it must be
authorized to do so.

Project coordination functions differ significantly between LPA projects being administered by ODOT and
projects being administered entirely by the local agency.

3.520 Project Coordination Steps on an LPA STIP Project i ODOT Performing the Work

1. Region sets up a project in RITS, including legal descriptions, sketch maps and the executed
copy of the IGA for Right of Way Services Agreement. The agreement details the work to be
performed on the project by ODOT and the work to be done by the LPA or its consultants.

2. The Project Manager:
a. Creates a project file;
b. Sets up project and property file information in RITS;
c. Checks to determine that the necessary prerequisites have been accomplished;
d. The project is identified and budgeted in the STIP; and
e. Required environmental actions have been completed.
3. Region surveyors set up files and enter all information into RITS;

4. The RITS system sends an automatic notification to the Project Manager that a programming
estimate is needed for the files;

5. Upon receipt of the programming estimate, the Programming Coordinator determines whether
sufficient funding has been approved in the STIP budget for the Right of Way project. If it has not,
the Programming Coordinator works with region to ensure additional funding is secured. If
additional funds are needed to cover the whole and complete right of way acquisition phase, a
STIP amendment must be completed, approval from the MPO, if applicable (for LPA projects)
and approval from the OTC (if applicable) must be completed before the right of way phase can
be authorized. These approval s, including collection of the | ocal
several weeks and must be built into the project timeline.

6. Once all necessary funds are in place, the Programming Coordinator submits the right of way
estimate memo to the Region STIP Coordinator, who sends back the Programming Request
Form, which the Programming Coordinator then submits to SIMS.

7. Atthe same time the Programming Coordinator submits the programming request and completed
environmental document to SIMS, the Programming Coordinator also submits a packet to FHWA,
containing the legal descriptions, sketch maps, cost estimate and programming request;

8. SIMS then formally requests funding approval and authorization from FHWA;

9. When funding approval has been received from FHWA and SIMS has obligated the funds and set
up the EA, the Programming Coordinator:

a. Coordinates the setup of the Right of Way expenditure account (EA) in the RITS system;

b. Once the authorization information has been entered into RITS (EA and funding amount),
it automatically notifies the region to commence right of way activities. The region and/or
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consultants under contract with the region cannot proceed with any right of way activities
until this authorization is given by the Programming Coordinator.

3.530 Project Coordination Steps on an LPA STIP Project i LPA Performing the Work

1. Region sets up a project in RITS. They submit legal descriptions, sketch maps and the executed
copy of the IGA for Right of Way Services Agreement to the Programming Coordinator. The
agreement details the work to be performed on the project by ODOT (oversight and co-
certification) and the work to be done by the LPA or its consultants.

2. The Project Manager
a. Creates a project file;
b. Fills in project file information in RITS;
c. Checks to determine that the necessary prerequisites have been accomplished;

d. Notifies the Programming Coordinator when the programming estimate is uploaded in
RITS;

e. The project is identified and budgeted in the STIP; and
f.  Required environmental actions have been completed
3. The Programming Coordinator:

a. Determines whether sufficient funding has been approved in the STIP budget for the
Right of Way project; and

b. Submits a packet to FHWA, containing the legal descriptions, sketch maps, cost estimate
and programming request, and makes a formal request for funding approval to SIMS.

4. SIMS formally requests funding approval and authorization from the FHWA;
5. SIMS requests that the local agency deposit its matching funds with the Department;
6. When funding approval has been received from FHWA and SIMS, the Programming Coordinator:

a. Coordinates the setup of the Right of Way expenditure account (EA) in the Transportation
Environmental Accounting and Management System (TEAMS);

b. Once the authorization information has been entered into RITS (EA and funding amount),
the region is able to commence right of way activities. For oversight only projects, RITS
does not send a notification to the region. The region will need to check RITS or check
with the Programming Coordinator on the authorization of the project. The region and/or
consultants under contract with the region cannot proceed with any right of way activities
until this authorization is given by the Programming Coordinator.

Note: Even if the LPA uses its own local funds to acquire right of way on its own system, if there is any
federal funding on another phase of the project, FHWA requires the LPA to report on the right of way
acquisitions in its annual report (49 CFR Part 24 Appendix B - Statistical Report.)

3.540 Certification of LPA Projects

All LPA projects in the STIP must be certified prior to the letting of the construction contract, following the
process identified in Section 3.350. LPA certifications are signed by both the LPA and the Region Right of
Way/Program Manager.
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(See Section 2.580, Section 2.581, and Appendix A following Chapter 2 for guidelines and information on
filling out Certifications.)

3.550 Non-STIP LPA Projects

Right of way LPA projects which are funded entirely by local agency revenue fall outside the jurisdiction of

ODOT. ODOT remains responsible in an advisory role regarding state and federal requirements involving

eminent domain functions. The Department does not have direct authority over
use of local funds. As such, it neither monitors nor audits these projects, and there is no certification

requirement.

The LPA may request assistance in carrying out the right of way activities on a given project. The details
and extent of this assistance are outlined in the IGA for Right of Way Services Agreement entered into by
the LPA, the Right of Way section, and the appropriate Region Right of Way staff. When ODOT performs
any of the right of way functions for an LPA, they must be executed in accordance with all Federal and
State requirements as identified in the Uniform Act and the ODOT Right of Way Manual.
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Chapter 41 Title Services Unit

4.100 Introduction

The Title Services Unit is a part of the Operations Unit in Right of Way Headquarters. It provides various
support functions to both the Regional Right of Way Programs and the Headquarters (HQ) Right of Way
Section. Regional support functions include:

1. Reviewing evidence of title;

2. Determining which interests to clear;

3. Preparing all necessary documents to convey or clear interests;
4

Performing the escrow on right of way acquisitions accurately and expeditiously to promote public
confidence in the land acquisition process;

o

Condemnation support services;
6. Working with federal agencies in acquiring rights of way over federal lands; and

7. Preparing documents for access management and property management transactions in the
Access Management and Property Management units.

In addition, the Unit is responsible for several program areas within the Section that are not directly
related to the Regional Right of Way programs:

1. Processing of Jurisdictional Transfers;

2. Processing the abandonment of former highway rights of way; and

3. Processing the relinquishment of highway and local rights of way acquired for a project.
4.110 Definition of Title

In property law, title is a bundle of rights in a parcel of property that a party may own an interest. The
rights in the bundle can be held by one party or separated and held by different parties.

Title insurance insures titles to property against all recorded encumbrances which are not shown in the
title policy.

4.120 Policies
The Title Services Unit staff shall:
1. Support the goals and project schedules of the Right of Way Section;
Follow all applicable state and federal laws and regulations in carrying out its functions;
Maintain current title information of properties being acquired;
Encourage the acquisition of clear title, subject to acceptable encumbrances;

Prepare the conveyance and release documents accurately and within acceptable time frame;

I U S

Require region responsibility for:
a. ordering preliminary title reports and vesting documents;

b. requesting documents;
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c. obtaining necessary information and signatures for file closing; and

Assist Regions in determining the correct possession date statement for use in documents and
offer packets. The correct possession statement is one of the following: :

a. Possession upon payment to the owner;

b. Possession 90 days after the offer is made, or 30 days after payment, whichever is later.

4.200 Responsibilities

4.210 Deputy State Right of Way Manager

The Deputy State Right of Way Manager is delegated the lead role in the Acquisition function by the State
Right of Way Manager. The responsibilities for this role include:

1.

All Section policies which impacts the Acquisition, Title/Escrow, Relinquishments and
Jurisdictional Transfers;

Oversight and supervision of Unit staff; and

Interaction with FHWA, other ODOT Sections, Regions, Consultants, and outside agencies
concerning Unit policies.

4.230 Title Services Coordinator

Title Work:
1. Recommends when title reports may not be necessary to obtain;
2. Reviewstakingtitei SubJT eot
3. Reviews preliminary title reports (PTRs), clarifying areas of concern and presenting them to the
appropriate people;;
4. Prepares Office Title Report (OTR) based on the information from both the PTR and the Owner
Information Sheet on each file;
5. Prepares Condemnation Office Title Report (COTR) that lists defendants for condemnation files;
6. Reviews clearance documents;
7. Answers title questions from title companies, Region offices and Consultants; and
8. Serves as a resource person in the preparation and execution of documents to transfer and clear
title.
Closing Work:
1. Reviews entire file;
2. Computes payoff/interest to clear liens;
3. Sends documents for recording;
4. Files documents with the Secretary of State, as needed;
5. Orders title insurance policies as required;
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Determines real property tax status and prorates taxes;
Obtains approval signatures from the Deputy State Right of Way Manager as needed;

Prepares payment letters to property owners; and

© o N o

Sends payment to property owners.

4.240 Title Services Specialist

In addition to the responsibilities in the Condemnation program as detailed in Chapter 7, this position is
also responsible for:

1. Coordinating the transfer of property rights for the Department from Federal Agency land; and

2. Providing support and backup as needed to the Title Services Analyst and Title Services
Coordinator.

4.250 Title Services Analyst

The Title Services Analyst is responsible for the preparation and production of all legal documents
necessary to transfer the rights in property being acquired or conveyed by the Department of
Transportation. These documents include deeds, releases, indentures, grants, contracts, and
assignments.

4.260 Jurisdictional Transfers/Abandonments/Relinquishments/Highway Designations

Both the Right of Way Programming Coordinator and the Title Services Coordinator play a role in
processing Jurisdictional Transfers, Abandonments, Relinquishments and Highway Designations. The
Right of Way Programming Coordinator works with the Regions, agreement writers, DOJ, OPO and other
to process the documentation. The Title Services Coordinator acts as a technical expert, and facilitates
the coordination of these actions

4.300 Procedures

4.310 Document Request

The Title Services Specialist and Title Services Coordinator receives document requests and the Owner
Information Sheet from the Region Right of Way Office or Consultants, reviews the PTR for title issues
and determines if searches should be made for city liens, assessments, and/or Uniform Commercial Code
filings in order to ensure the following:

1. Thatall interests of record are recognized and considered or cleared in the acquisition process;
and

2 That the Stateb6s interest in acquired properties is protected. The Title
relies on input from the region and/or consultants concerning unrecorded interests and may order
supplemental title reports. The Title Services Specialist prepares the OTR and generates the
acquisition documents out of RITS. Notification that the acquisition documents are complete is
automatically sent via RITS.

The Title Services Analyst reviews the OTR and the attached comments to determine:

1. The nature of the documents required to clear title;
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2. Parties of interest; and

3. Appropriate access control language.

4.320 Final Report/Closing

The Final Report notification is received from the Region by the appropriate Title Services Specialist or
Title Services Coordinator who:

1. Reviews the entire file;
2. Calculates payments to each party of interest as shown on the OTR;

3. Monitors the receipt of necessary release documents for mortgages, trust deeds, releases of
leases, tenancies, judgments and liens;

4. Contacts the appropriate county tax/assessor office for current tax information needed to prorate
real property taxes;

Determines payments to clear city liens and assessments;
Prepares payment letters;

Sends legal documents for recording and orders title insurance policy if necessary; and.

© N @ a0

Withholds allowances for fencing or property cleanup obligations by the property owners. These
are released when the Acquisition Agent provides written verification that the obligation has been
met.

The Title Services Specialist or Title Services Coordinator obtains approval signature on the final report
through a workflow and the acceptance of conveyance documents from the Deputy State Right of Way
Manager (if necessary), prepares vouchers, and determines the possession date. The voucher is then
forwarded for payment processing through ODOT Financial Services. Upon receipt of checks, and the
appropriate confirmation of recording by the title company when applicable, checks are mailed with
payment/possession letter. Upon receipt of the title insurance policy, the Title Services Analyst reviews it
for accuracy and forwards invoices for payment of the title policy. At this time, Title Services provides
copies of the conveyance documents to DSL.

4.330 Processing Payments
The payment processing procedure is as follows:
1. The Title Services Analyst prepares the Voucher;

2. The Title Services Analyst enters the data into the ODOT TEAMS Financial database which
allows for preparation of the checks and for the future issuance of 1099 tax forms when required;
and

3. The Title Services Coordinator or Title Services Specialist codes the cost distribution breakdown
for federal participation.

4.400 Acquisition of Federal Land

The Regions have responsibility for acquiring land or interests in land needed by ODOT when the land is
owned by the federal government. This includes property rights needed for highway projects, material
sources or disposal sites. The Title Services Specialist is the main contact and facilitates processing the
documents to complete this process.
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4.410 Procedures

When rights over federal lands are needed, the Title Services Specialist in the Right of Way Operations
Unit sets up a new right of way file. When the federal lands are under the USDA Forest Service, the Title
Services Specialist sends a copy of the plat map (Exhibit A) to the Region Right of Way Office so they
can obtain Region Forester approval of the plat map. Bureau of Land Management (BLM) plat maps only
require approval by the ODOT Technical Services Manager and the Right of Way Manager. Once the
needed approvals are obtained and the plat map is returned, the Title Services Specialist sends a Letter
of Application along with the plat map to the appropriate office of the Federal Highway Administration.
Copies of this letter and the Exhibit A are sent to the Right of Way Manager and the Region Right of Way
Manager. The Application Packet to FHWA contains the following information:

1. The purpose for which the lands are to be used;

2. The estate or interest in the land required for the project (highway right of way easement; material
source; temporary construction activities; etc.)

3. The Federal-aid project number or other appropriate reference;

4. The name of the federal agency exercising jurisdiction and the name of the national forest or
federal district office that is in possession of the land;

5. The plat map which shows the survey of the lands to be acquired and which acts as the legal
description of the property. The map or plats are to correspond with what is addressed in the
p r oj @nalervionmental documents;

6. A statement of compliance with the National Environmental Policy Act of 1969 (42 U.S.C. 4332
et seq.) and any other applicable Federal environmental laws, including the National Historic
Preservation Act (16 U.S.C. 470(f), and 23 U.S.C. 138). This is obtained by the Regional
Environmental Coordinator and either sent directly to FHWA or to the Title Services Specialist for
inclusion in the application package; and

7. Copies of the final environmental documents are required. The Title Services Specialist makes
sure that the Region Right of Way office provides these to FHWA unless it is determined that
FHWA already has extra copies or that the Federal agency exercising jurisdiction over the land
has already been provided copies.

The FHWA, using materials provided in the Letter of Application and Exhibit A, contacts the federal
agency involved and appropriates the right of way. FHWA then sends back a Letter of Consent to the
Title Services Specialist who forwards it to the Region Right of Way/Program Manager for ODOT
acceptance or rejection of the stipulations included therein.

When the Region returns the signed Letter of Consent, the Title Services Specialist prepares the deed for
conveyance of the right of way which includes the approved stipulations. The deed includes a statement
of compliance with the National Environmental Policy Act of 1969 (42 U.S.C 4332, et seq.).

The Title Services Specialist then forwards the prepared conveyance document for DOJ review and
approval for legal sufficiency. After DOJ approves, the conveyance document is sent to FHWA for
signature by the Division Administrator. After FHWA approval, the conveyance document is finally signed
by the Right of Way Manager and sent for recording. Once the recorded document is returned, the Title
Services Specialist distributes copies to FHWA, the Region Right of Way/Program Manager, and the
Federal official who provided the Letter of Consent.

When the need for the right of way or for the materials acquired no longer exists, the State must provide
written notice of this situation to the FHWA and the federal agency from which the land was appropriated,
and the lands or materials revert back to the control of that agency or its assigns. In notifying the federal
agency, ODOT must work with them to determine what actions, if any, are required prior to the
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d e p ar t neknquisliment of the land or materials. The notice in a form suitable for recording shall
state that the need for the lands or materials no longer exists for the purposes for which they were
acquired.

The following federal agencies have special authority affecting right of way transactions, and the Right of
Way Section must file its application directly with that agency:

1. Bureau of Indian Affairs. The State should submit its application directly to the Bureau of Indian
Affairs for rights of way across tribal lands or individually-owned lands held in trust by the United
States or encumbered by federal restrictions;

2. Army Corps of Engineers or Air Force. The State should submit its application directly to the
installation commander and the appropriate District Engineer in the Depa
Corps of Engineers;

3. Navy. The State should submit its application directly to the District Public Works Officer of the
Naval District involved; and

4. Veterans Administration. The State should submit its application directly to the Director,
Veterans Administration, and Washington D.C.

4.500 Jurisdictional Transfers

When a portion of a state highway route is no longer needed for highway purposes but the need for the
road remains, ODOT may transfer the segment to a Local Public Agency (LPA). ODOT and the LPA enter
into an agreement that outlines the terms and conditions of the transfer, along with an acceptance page,
signed by the local agency. A Resolution is then submitted to the OTC or its delegee for approval. After
receiving approval, a formal conveyance document, which includes a reversionary clause (It is
understood that if the above described property or any portion thereof is used for purposes other than
public purposes, title to the property or portions thereof used for purposes other than public purposes
shall automatically revert to and vest in Grantor) is prepared by the Right of Way Programming
Coordinator and recorded in the appropriate county.

When a portion of a local road segment is needed for highway purposes, the LPA may transfer the local
road segment to ODOT. ODOT and the LPA enter into an agreement that outlines the terms and
conditions of the transfer. A formal conveyance document, which follows the approved agreement and
usually includes a reversionary clause (It is understood that if the above described property or any portion
thereof is used for purposes other than public purposes, title to the property or portions thereof used for
purposes other than public purposes shall automatically revert to and vest in Grantor) is prepared by the
LPA. Once a State Highway Designation Resolution is approved by the OTC or its delegee, the
conveyance document can then be recorded in the appropriate county.

The Title Services Specialist and the Right of Way Programming Coordinator are responsible for
reviewing the Jurisdictional Transfer Agreements for Right of Way and coordinating the finalization of the
accompanying exhibit maps and descriptions through Roadway. The Right of Way Programming
Coordinator is also responsible for the completion of the documents necessary to complete the transfer
once the agreement has been signed and the terms of the agreement have been met. These documents
include the Resolution Eliminating a Section of Highway from the State Highway System and Minor
Amendment to the Oregon Highway Plan, the Jurisdictional Transfer Document, and, in some instances,
the State Highway Designation Resolution.

4.600 Abandonments

When it is determined that a segment of highway right of way is no longer needed for state highway
transportation purposes, the State may eliminate the segment from the state highway system. When the
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right of way is not to be used as a public roadway in the future, it is considered to be excess property.
Excess property that is determined to be resoluted right of way (originally provided by County resolution
and not owned in fee) can be abandoned to an abutting property owner. If the segment is within City
limits, the State must obtain approval from the City before proceeding with the abandonment; if the
segment is outside City limits, the State must obtain County approval to proceed with abandonment

The Region Right of Way Manager is responsible for establishing an internal system in their office to
identify properties appropriate for abandonment to an abutting property owner. Once properties have
been identified for abandonment, Region personnel will coordinate with the abutting owner, City or
County agencies, and District and HQ personnel to complete the process to abandon the property.

4.700 Relinquishments

The State may enter into an intergovernmental agreement (IGA) with an LPA that includes an obligation

fortheSt ate to convey to the LPA any new right of way purchased
LPA upon completion of a project. The relinquishment process applies to new right of way purchased for

a project by the State with the express intent to convey the right of way to the LPA when the project is

completed. Likewise, the State may enter into an IGA with an LPA that includes an obligation for the LPA

to convey to the State any right of way purchased for a project with the express intent to convey the right

of way to the State.

The Region Right of Way Manager is responsible for establishing an internal system in their office to
identify properties appropriate for relinquishment to an LPA following completion of a project. Once a
project is complete that requires relinquishment of properties, Region personnel will coordinate with the
LPA, and District and HQ personnel to complete the process to relinquish the property.
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Chapter 57 Appraisal

5.100 Introduction

The Fifth Amendment of the Constitution of the United States guarantees that no person shall be
deprived of life, liberty, or property, without due process of law, nor shall private property be taken for
public use without just compensation. Article | of the Oregon Constitution's Bill of Rights gives a similar
guarantee.

Title 11l of the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 expands
upon the basic rights of property owners, requiring a public agency to appraise real property prior to its
acquisition as a basis for determining just compensation.

The Uniform Act, as amended, along with current federal regulations provides a framework under which
the appraisal process is to be conducted. It is the objective of the Right of Way Section to comply with all
applicable laws and regulations in the appraising of real property for acquisition.

This Right of Way Manual is intended as a general guidance document to assist appraisers and the public
through the appraisal process. It is not a statute, administrative rule, or other regulation. Portions of this
document summarize requirements established in statute, administrative rule, and by case law for the
convenience of the reader. But the state of the law is in constant flux, so the reader should rely on the
actual statutes, administrative rules, and case law to determine the state of the law. If the reader has
questions, the reader is encouraged to seek technical guidance from the Department of Transportation.

This document outlines general guidelines for Right of Way appraisals. But the guiding principle of the
appraisal should be to determine the fair market value of the acquisition, and the appraiser may use an
appropriate combination of appraisal techniques in valuing a particular property. City of Bend v. Juniper
Utility Company, 242 Or App 9 (2011).

5.120 Policies
5.125 Compliance with Federal Regulations

To the greatest extent practicable under state law, appraisal policy and procedures set forth in this
chapter are intended to comply with 49 CFR Part 24 and 23 CFR Part 710.

5.126 Compliance with Oregon Department of Transportation - Highway Division
Appraisal Guide

All appraisals shall meet the criteria and standards as set forth in the Guide to Appraising Real Property.
This manual is for use in Oregon Department of Transportation projects and for projects sponsored by
Local Public Agencies.

5.127 Conflict of Interest

An appraiser, review appraiser, or Administrative Determination of Just Compensation preparer making
an appraisal, appraisal review or Administrative Determination of Just Compensation may be authorized
by the Agency to act as a negotiator for real property for which that person has made an appraisal,
appraisal review or Administrative Determination of Just Compensation only if the offer to acquire the
property is $10,000 or less. Additional comments regarding conflict of interest may be seen in Sections
Section 1.210 (Item 5) and Section 6.125.
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5.130 Necessity of Appraisal

Real Property shall be appraised before the initiation of negotiations with an owner. Two exceptions are

those instances when (a) the appraisal requirement has been waived by the property owner through the

donation process; or (b) the agency determines that an appraisal is unnecessary because the appraisal

problem is uncomplicated and the fair market value is estimated to be $20,000 or less. These exceptions
are pursuant to 49 CFR 24.102(c) and 23 CFR Part 710.

5.135 Valuation Basis

Acquired property rights will be appraised at fair market value. Appraisals shall contain sufficient data and
analysis to explain, substantiate, and thereby document the conclusions of the report. Easements and
encumbrances affecting the use and development of the property being appraised will be considered. The
property will be appraised as though free and clear of all liens, bond assessments and indebtedness. The
property will be appraised to its highest and best use.

The appraiser shall disregard any increase or decrease in the fair market value of real property, which is
caused by the public improvement for which such property is to be acquired, or by the likelihood that the
property would be acquired for such improvement. Value diminution due to physical deterioration within
the reasonable control of the owner shall be considered in determining the compensation for the
property.

5.140 Opportunity to Accompany

The appraiser shall provide to the owner a written notice of not less than 15 days of a pending inspection
of the property for appraisal purposes. The notice will includeani nvi t ati on for the
representative, to accompany the appraiser during the inspection. The owner may elect to waive the
inspection or the date of the inspection. The appraiser shall document the written notice and the property
0 wn erespanse. See ORS 35.346.

Documentation of the written notice may be established via one of the following methods:
1. Certified mail with return receipt;
2. Email confirmation;
3. Waived inspection confirmed in writing; and
4

Written memorandum of verbal conversation

5.145 Just Compensation and Minimum Payment

The head of the agency shall establish an amount which it believes to be just compensation for the
acquisition of real property before the initiation of negotiations with an owner. Just compensation is
typically based on the fair market value of the acquisition. Added to the market value is the amount of
severance damages, if any, which can be offset by the amount of any special benefits.

The minimum compensation payment is set at $750. Where the market value of the taking is less than
$750, just compensation will be set at the minimum payment amount by the Appraisal Reviewer or, in the
case of an Administrative Determination of Just Compensation, by the Region Right of Way
Manager/Program Manager or designee giving approval.
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5.150 Relocation Compensation

Appraisers shall not give consideration to, nor include in their appraisals, any allowance for relocation
assistance benefits.

5.155 Damages and Special Benefits

When only a part of a property is to be acquired, just compensation will be based on the value of the part
to be acquired and consideration of damages and special benefits to the remainder. Because Oregon
follows the state rule in acquisitions, special benefits can only offset damages, if any. (See Section 5.430
and Section 5.465.)

5.160 Fixtures, Equipment and Signs

When fixtures, equipment, and signs are situated in the acquisition area or affected by the acquisition, a
determination will be made whether the items are personal, realty, or appurtenances. Those items which
are realty or appurtenances will be valued in the appraisal report. Separate specialty appraisals will be
prepared for fixtures, equipment, and signs, when appropriate (see Section 5.610.) Those items which
are determined to be personal property shall be identified and listed in the appraisal report. This listing will
be utilized to distinguish which items would be treated as personal property from those that would be
considered real property.

5.170 Appraiser and Review Appraiser Qualifications

In order to deliver appraisal reports for right of way acquisition, fee appraisers hired by the Section shall
be on the Qualified Appraiser List and be a state licensed or certified appraiser in accordance with OAR
161.

In order to deliver appraisal reports for right of way acquisition, staff appraisers shall meet the following
criteria:

1. A4 year college degree; or
2. Five years of active experience leading to a basic knowledge of real property valuation; or
3. Any five year combination of such experience and college study.

Staff appraisers should be given appraisal assignments corresponding to their abilities and experience,
and be given opportunities for formal as well as on the job training to develop their appraisal skills.

5.175 Use of Staff and Fee Appraisers

Staff appraisers shall be assigned as much of the Region appraisal work as practicable. Fee appraisers
may be employed as the workload requires or where the appraisal problem is complex or beyond the staff
appr a iakdlig,rexpsrience or training.

5.180 Review

A qualified Review Appraiser shall review all appraisals to ensure that the appraisals meet applicable
standards and to establish just compensation to be offered an owner for the acquisition of real property.
(See Section 5.315.)
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5.185 Confidentiality of Appraisal Reports and Information

Oregon Public Records law states that every person has a right to inspect any record of a state agency
unless the record is excluded from disclosure by ORS 192.501 to 192.505.

Note: Except as provided in ORS 35.346, appraisal reports and related information are subject to
litigation and all files on an ROW project are considered confidential until any and all litigation on the
project is settled.

5.200 Responsibilities

5.210 Deputy State Right of Way Manager and Chief Appraiser

The Deputy State Right of Way Manager manages the Chief Appraiser and Appraisal Review Unit. The
Chief Appraiser, has responsibility, with oversight of the Deputy State Right of Way Manager to:

1. Assistin the administration of any matters relating to appraisals;

2. Prepare and distribute policy and procedural instructions, forms, and other materials necessary to
ensure appraisals of professional quality;

3. Coordinate appraisal and appraisal review policy and procedures with applicable state and
federal laws to ensure payment of just compensation and maximum federal participation in
project costs;

4. Have each appraisal reviewed for accuracy, completeness, and adequacy of documentation and
to see that deficiencies are corrected,;

5. Establish qualifying criteria for fee appraisers and periodically evaluate each appraiser. See
Section 5.170, and update the Qualified A p p r a iList¢QAD) periodically and make available to
Department staff. At a minimum the update should include appraisal license status, contact
information, COBID eligibility, etc.;

6. Recommend in-service training or other courses in appraisal principles and practices for Region
and Section staff to the Deputy State Right of Way Manager. Coordinate, prepare and deliver
appraisal training courses for staff, fee appraisers and local public agencies on a statewide basis
to increase understanding of appraisal theory and practice;

7. Provide technical appraisal guidance to Administration, Right of Way offices, Right of Way Staff,
Consultants and Review Appraisers in order to support project delivery;

8. Assign submitted appraisals to the appraisal review staff and fee appraisal reviewers for the
timely completion of reviews;

9. Approve appraisal review certification and set the amount to be offered as just compensation on
behalf of the Department; and

10. Develop and implement policies and procedures for the appraisal program and the appraisal
review unit. Provide guidance to Section and Region staff in the interpretation of these issues.

5.220 Review Appraiser

A Review Appraiser is a Senior Right of Way Agent who works under the lead of the Chief Appraiser and
managed by the Deputy State Right of Way Manager to review appraisals for the Section. The Review
Appraiser:
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Assists region Right of Way personnel and fee appraisers with valuation issues;

Shall examine all appraisals, including Property Management appraisals if requested, to ensure
that they meet State appraisal requirements and shall, prior to acceptance, seek correction or
revision of those which do not;

Inspects the appraised property and the comparable sales used in the analysis. Rarely, a field
inspection may be waived. If waived, the review appraiser should document the file explaining
why such an inspection is not made. Budget cannot be considered when determining if an
inspection may be waived;

If unable to accept or recommend acceptance of an appraisal as adequate support for
compensation, may develop appraisal documentation in accordance with accepted appraisal
standards to support a recommended just compensation if it is determined that it is not practical
to obtain additional appraisals;

Prepares the Review Appraiser's certification setting forth the recommended just compensation of
the property in a signed written statement which identifies the appraisal reports reviewed and
explains the basis for such recommendation. Damages or benefits to any remaining property
shall also be identified in the statement;

Examines all remedies submitted to satisfy the closure of access with an existing permit. This
process is based on the provisions of OAR 734-051-6010; and

Assists regions with appraisal work when available and when needed.

5.230 Region Right of Way/Program Manager

The Region Right of Way/Program Manager is responsible for the appraisal of properties in their
respective regions. This includes planning, staffing, setting priorities and training of staff in order to carry
out an effective appraisal program.

5.240 Right of Way Project Manager

The Region Right of Way/Program Manager may designate a Senior Right of Way Agent to serve as
Project Manager to assist with the appraisal function. The Right of Way Project Manager:

1.

Views the project area with Appraisal Review to identify valuation problems, the number and type
of reports needed, and to estimate costs of any needed fee appraisals;

Identifies all on premise signs in acquisition areas and assigns them to an appraiser or sign
expert/specialist for valuation;

Analyzes each file for prior acquisitions, obligations, or restrictions which should be recognized in
the appraisal;

Assigns appraisals (Section 5.560) to region staff whenever possible; but if necessary, obtains
fee appraisals, using proper contracting procedures;

Assists staff appraisers and encourages their development through on-the-job and formal
training;

Coordinates with the Review Appraiser assigned to the project to complete an inventory and
classification determination for fixtures and equipment. Once completed, the specialty report can
be prepared based on the findings. (See Guide to Appraising Real Property, Section 6, Fixtures
and Equipment Reports);
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Secures specialty reports when appropriate. Provides the specialty reports to the real property
appraiser with instructions for proper consideration of contributory value;

Utilizes the Appraisal Checklist to ascertain that the appraisal follows the acceptable standards.
Forwards completed appraisals to the Appraisal Unit for review. Enters appraisal information into
RITS;

Reviews appraisals as directed by the Region Right of Way/Program Manager when authorized
to do so by the Deputy State Right of Way Manager; and

Is responsible at the initiation of the appraisal phase for the delivery to property owners and

affected tenants of the General Information Notice (see Section 8.131), acquisition and relocation
brochures, and a copy of the right of way map,
acquired. Staff appraisers may be instructed to deliver these notices to the owners and/or

occupants of properties they appraise. When the owner or occupant is unavailable or a fee

appraiser has been contracted to appraise a property, the Right of Way Project Manager shall

mail the required notice packet. If the occupant will be displaced, the packet shall be mailed by
CERTIFIED mail.

The Right of Way Project Manager shall be aware of the individual needs of the different groups of people
- minority and non-minority - and use methods which will ensure that highway program services, benefits,
and opportunities are provided equally to persons affected by the programs.

5.250 Appraiser

The appraiser is responsible for arriving at a documented opinion of fair market value for the property. To
do so, the appraiser:

1.

Checks assessor's records for property information, including assessed valuation and the
previous five-year sales history;

Contacts property owners or their designated representative to offer the opportunity to
accompany the appraiser on property inspections. Refer to Section 5.140 for procedure. Staff
appraisers advise them of the proposed project. The appraiser should contact affected occupants
also, if appropriate;

Asks owners and tenants to identify tenant or third party-owned improvements;

Inspects properties in the field, noting the area, rights, or interests to be acquired and the
probable effects on any remainder property;

Researches area for market data of comparable properties and verifies the information;

Estimates fair market value through appropriate valuation approaches. Reports should be written
using the approved ODOT appraisal form, but, at a minimum, shall contain the elements of the
ODOT forms and be in the required format. Separate valuation for tenant or third-party-owned
improvements should be reported;

Retains adequate information and material to prepare any required revisions or to assist in pre-
trial conferences or for court testimony;

Completes all appraisals in accordance with instructions in the Guide to Appraising Real
Property; and

Shall submit appraisal reports that meet the requirements outlined in the Statement of Work or
Scope of Work, if provided.
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The appraisal responsibilities and procedures as detailed in this chapter extend to ODOT Staff appraisers
as well as to fee appraisers doing work for under contract for federal or state funded projects.

5.300 Procedures

5.305 Appraisal Background

The appraisal of real property to be acquired for public projects presents unique appraisal problems not
found in standard real property appraisal situations. This can be attributed to a variety of appraisal
concepts, which are largely determined by law. The Section's appraisals shall meet stringent standards of
thoroughness, accuracy, credibility, and appropriate widely accepted methodology in order to withstand
the rigors of potential condemnation proceedings and to ensure the rights of the property owner and
agency are upheld.

5.310 Just Compensation

Since just compensation shall be paid for private property taken for a public purpose, the State obtains
one or more appraisals of the property being acquired. The reviewed and recommended appraisal will be
used to establish an offer of just compensation.

When an entire property is being acquired, the estimate of just compensation is the same as the
approved estimate of fair market value developed in the appraisal process. When only a portion of a
larger parcel is being acquired, the estimate of just compensation is the market value of the land and
improvements acquired plus damages offset by special benefits to the portion of the larger parcel
remaining from the acquisition of the right of way.

5.315 Fair Market Value

All appraisals shall be made on the basis of fair market value. For the purpose of real property acquisition

by the State, fair mar ket value is defined as fAThe amount of money, in cash,
offered for sale by one who desired but was not obliged to sell, and was bought by one willing but not

obliged to buy. It is the actual value of the property on the date of the taking, with all its adaptations to

general and special uses, thatistobec onsi der ed. 0o

However, nothing shall be allowed for prospective value, speculative value or possible value based upon
future expenditures and improvements. Refer, also, to Highway Comm. v. Superbilt Mfg. Co. (1955) 204
OR 393,412, 281 P2d 707.

Itis important to maintainacleardi sti ncti on between fair market value and Ajust compensation.
appraisal or Administrative Determination of Just Compensation always estimates fair market value. Just

compensation is established for the agency by the State Right of Way Manager or their designee on all

appraisals and by the Region Right of Way/Program Manager (or other authorized Right of Way staff) on

Administrative Determination of Just Compensation. In some instances, fair market value and just

compensation may not be the same. (See Section 5.145).

5.320 Larger Parcel

Essential to the field of eminent domain appraising is the concept of the larger parcel. The larger parcel
impacted by a right of way acquisition may be the entire property under appraisal, may only be a portion
of the property, or may be several related parcels. Determination and reporting of the larger parcel is
required in every appraisal assignment or Administrative Determination of Just Compensation
assignment.
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The larger parcel is that property under appraisal containing the following elements:

1. Unity of title. In order for one or more tracts of land to be considered to be part of the same
larger parcel they shall enjoy the same quality of ownership. The fact that owners have an
interest in the parcel, a part of which is not taken, is not sufficient unity of ownership to support a
claim for damages to that parcel. This is an issue which may require a legal determination;

2. Contiguity. For a remainder area to be considered part of the larger parcel it generally shall be
physically contiguous with the acquisition area. However, exceptions may be made, depending
upon the nature of the operation being performed on the non-contiguous sites; and

3. Unity of use. For a remainder area to be considered part of the larger parcel it shall be in the
same use or an integrated use with the acquisition area. This is an appraisal question and
requires a determination by the appraiser.

5.325 Highest and Best Use Considerations

An appraiser shall appraise property to its highest and best use. Highest and best use is that reasonable
and probable use of the property as of the date of valuation, which is most likely to produce the greatest
net return to the land and improvements. Elements to be considered in determining the highest and best
use include, among others: comprehensive plan, zoning and building restrictions, size of the land and its
suitability for development, supply and demand,
best use shall be an economic use.

For partial acquisitions, the appraiser needs to consider highest and best use twice, once as the property
exists before the acquisition and once as the property would exist after the acquisition. Consideration of
highest and best use under both scenarios shall be performed for all report types. However, it may not be
reported in every report. Consideration of Highest and Best Use in both scenarios should be maintained
inthea p p r a iwsrlefite & & is not reported in the appraisal report. A change in the highest and best use
of the remainder area due to the acquisition might result in a finding of damages or benefits to the
remainder area; or, a material change in the intensity of use within a highest and best use could also be
the basis for finding damages or benefits, such as the remainder area changing from a balanced
economic farm unit to an unbalanced unit.

Itis important in the highest and best use consideration not to value the land for one use and the
improvements for another use and combine the two elements into a value for the entire property. This
violates the consistent use theory. Improvements are to be valued to the extent they contribute to the
highest and best use of the property or for their value for removal, whichever is greater.

5.326 Consistent Use

An appraiser shall follow consistent use theory in the highest and best use analysis and subsequent
property valuation. Consistent use theory states that land cannot be valued on one highest and best use
while the improvements are valued based on another highest and best use. As an example, if a residence
is located in a commercial area, the property cannot be appraised based on a residential use for the
improvements plus commercial use for the underlying land. The value shall be based upon its highest and
best use i either as a residence with commercial potential based on sales of similar properties with
similar potential, or as a commercial site giving little to no contributory value to the improvements.
Improvements are to be valued to the extent they contribute to the highest and best use of the property or
for their value for removal, whichever is greater. There may in fact be a deduction in value because of the
required demolition costs of the house which might have to be removed in order to develop the
commercial site.

ODOTRighobfWayManue Aug31,2018rev6/15/2C Page37

and

neighbor hood

trends.

The



Chapter5 ¢ Appraisa

5.327 Interim Use

A building or other i mprovement may have an interim, or temporary, use when
its highest and best use is deferred. Using the example from Section 5.326, the present market may not

be suitable for immediate development of the property to its commercial highest and best use. The

appraiser may find that the residence is suitable for deriving a short term rental income that can act to

offset taxes and other holding costs that may occur while the optimal time for commercial re-development

approaches. Interim uses are by their nature short term. A long term interim use exceeding five years

raises a serious question as to whether the appraisero6s highest and best use
speculative.

The best method for determining whether the interim residence actually contributes to the value of the
property as a whole is to analyze comparable sales of properties in the same economic position. If
adequate comparable sales are not available, the appraiser may utilize an appropriate method to find a
present value for a temporary income stream from the residential use. This income stream shall be
market based. The resulting present value can be added to the commercial land value only if the land
value recognizes the delay in development to a commercial site. It would be a violation of consistent use
theory to simply add the present value of the temporary residential use to a commercial land value
reflective of immediate development to its highest and best commercial use.

5.330 Entire Acquisitions

Entire acquisitions involve a straightforward appraisal approach utilizing sales comparison, cost, and
income approaches, as appropriate for the type of property being considered.

Whenever a parcel of real property is being acquired in its entirety, the appraisal shall provide separate
market value opinions of the underlying land and the improvements in addition to the market value of the
whole property. The sum of the land and improvement values shall equal the market value of the whole

property.

5.335 Partial Acquisitions

Because partial acquisitions involve the acquisition of only a portion of a larger tract, leaving a remainder,
the estimate of market value is generally a more complex assignment than is valuing an entire
acquisition. The standard procedure for partial acquisitions is to appraise either on a before and after, or
on a taking and damages basis.

In a Before and After appraisal, after the land and improvements within the acquisition area have been
valued, the appraiser shall determine the value of the remainder after the acquisition. To determine the
value of the remainder, the appraiser shall:

1. Assume the project has been completed according to plan;
2. Analyze and describe the highest and best use for the remaining property; and

3. Show by sales data or other applicable techniques, the market value of the remaining property
based upon its highest and best use.

To assist the appraiser in valuing the remainder land the Right of Way Project Manager should maintain a
current listing of sales involving properties from which a right of way acquisition has been made in order
to measure, by market data, the value of remainder properties.
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5.340 Before and After Appraisals

A partial acquisition which is complex or involves a substantial portion of the larger parcel requires the
appraiser to first value the entire larger parcel as it exists prior to the acquisition. Then, the value of the

part to be acquired, as a part of the larger parcel, is calculated. The next step is to appraise the remainder
property as it will be after the project is completed. Any difference between the value of the entire

property, less the value of the acquisition, and the value of the remainder after the taking, indicates the
project has caused damages or benefits to the remainder. The appraiser shall determine whether or not

the damages are compensable or non-compensable and allocate the total damages as compensable or
non-compensable in the appraisal report. The value of the part acquired, as a part of the larger parcel,
plus compensable damages offset by special benefi
value.

The following is a link to .zip file containing a worksheet template outlining the steps in the Before and
After appraisal: https://www.oregon.gov/ODOT/ROW/Documents/Appraisal Guide-Forms.zip. The
appraisal report shall include a summary that contains the elements shown in the worksheet. Refer to the
Guide to Appraising Real Property published by the Right of Way Section for detailed information on the
individual components of the Before and After Appraisal form. This form can be found at the bottom of the
page for the above link under Forms-Appraisal & Others. Generally, high value and access acquisitions
require a Before and After report.

5.345 Taking and Damages Appraisals

When damages are minimal and can be accurately measured in and of themselves (and there are no
special benefits) certain right of way acquisitions do not merit the Before and After approach. Instances
when a taking and damages format is appropriate include:

1. When the effect of an acquisition is minimal in comparison with the larger parcel;
2. The highest and best use of the property will not change; and

3. A Before and After appraisal will not add significant additional clarity to the report.

5.350 Prior Sales of the Subject Property

Just compensation is measured in terms of market value. A recent market sale of the subject itself may
provide good evidence of market value. The appraiser is to research the sales history of the subject for
the previous five years, analyze any sale to determine whether it is relevant to a current indication of
value, and report the conclusion of the analysis in the appraisal.

5.355 Approaches to Value

Standard real estate appraisal practice employs three basic methods of estimating value: the sales
comparison, cost, and income approaches. In eminent domain appraising all three approaches are used
in estimating market value. When adequate market sales data are available to reliably support the market
value for the appraisal problem, the sales comparison approach is the only approach that is required. If
more than one approach to value is used, the appraiser shall analyze and reconcile the approaches
sufficiently to support the opinion of value.

5.360 Sales Comparison Approach

Comparisons of bona fide comparable sales transactions to the subject property comprise the basis of the
sales comparison approach. As the appraiser analyzes sales, each sale needs to be adjusted to the
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subject, as appropriate, and an indicated value of the subject is developed for each sale. The individual
value indications of each sale then shall be reconciled to arrive at an estimate of market value for the
subject property. Elements of comparison to be considered are:

1. Highest and best use. The appraiser should use comparable sales that have the same or most
similar highest & best use as the subject property. An analysis of the comparable sales should
reflect the current and potential uses of those properties;

2. Property Rights Conveyed. The appraiser should determine if a sale is of the Fee or less than
Fee interest and make an appropriate comparison of the rights sold to the property rights being
appraised;

3. Conditions of sale. Extenuating circumstances of the sale need to be considered. Such things as
length of time on the market sespecibal mbinhaesi ageardampyesdsfand
conditions to address in the analysis;

4. Time interval between sale date and date of valuation. This comparison can show a decrease in
value as well as an increase or no change at all;

5. Expenditures made immediately after the purchased should be analyzed and the sale price
adjusted appropriately to reflect the impact on the selling price from those expenditures;

6. Location. This is one of the most important factors and shall be judged carefully. The appraiser
will want to examine the sales while observing such things as differences in the neighborhoods,
price range of properties near the sale property, proximity of services, etc.;

7. Physical characteristics. The physical differences between the subject and comparable sales
shall be recognized and adjustments made to reflect those differences. Physical differences may
include size, soils, access, topography, quality of construction, age, condition, functional utility,
amenities and other considerations as demonstrated by the market;

8. Fixtures and Non-realty. As identified and discussed in Section 5.395, items identified as fixtures
are considered part of the real property and are to be included in the valuation of the real property
based upon their contributory value. Comparable sales shall either contain equivalent fixtures that
offer the same contributory value or adjustments shall be made to reflect the differences with the
subject regarding the presence or absence of fixtures. In appraisals of improved commercial and
industrial property, and residential property when indicated, fixtures are to be identified for the
subject property and, on the sales sheets, for each comparable sale. (See Section 5.160 and
Section 5.610.) Non-realty components of the sale, such as chattel, business concerns and other
items that do not constitute real property, but are included in the sale price shall be identified and
analyzed separately from the real property; and

9. Economic similarities and dissimilarities.

The appraiser shall verify sale prices, the terms and conditions of the sale, and determine whether it is
representative of the market. Verification of sales data shall be done with the buyer, seller or the real
estate broker actually involved in the transaction and in that order of preference. In selecting comparable
sales to be used in valuing the subject, greatest emphasis should be given to those sales which are
similar in as many features as possible. The basis for and magnitude of the adjustment for each element
of comparison shall be stated separately and supported, when necessary, rather than reciting all the
elements of comparison and stating a cumulative adjustment. The sales shall be sufficiently described to
allow the person reading the report to understand the conclusions drawn by the appraiser. Distress sales,
sales to a condemning agency, forced sales, sales including property exchanges, sheriff sales,
foreclosure sales, sales between family members, offers to buy or sell, and sales involving unreasonable
financing terms are often unreliable indicators of market value and should generally not be used for
comparative purposes. However, these transactions may be used as secondary support for the bona fide
market indicators.
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5.365 Cost Approach

The cost approach may have limited applicability in appraising properties for eminent domain purposes. It
could be used in cases where market data is not
approach, the fair market value of the land is added to the depreciated replacement or reproduction cost
of the improvements to arrive at a value for the entire property. It is mandatory to account for all forms of
depreciation - physical deterioration, economic obsolescence and functional obsolescence.

The use of cost services shall be done with care. The appraiser should show each step taken in using the
service. The section, page, date of the page and calculations should be included in the report. The
appraiser may also use information in the cost service books to estimate accrued depreciation; however,
the appraiser shall pay attention to the possibility of abnormal functional obsolescence or some degree of
economic obsolescence because the tables in the cost service books reflect only normal physical
deterioration and functional obsolescence. Thus, it is best to estimate depreciation from available market
evidence.

5.370 Income Approach

The income approach should be used to value properties which exchange in the real estate market for
investment purposes. The basis for the analysis is the potential gross income and the subsequent net
operating income (NOI) the real property may produce, not the income produced by the business.

There are basic elements, which shall be considered to perform the income approach analysis. They
include:

1. Potential Gross Income Estimate. Potential Gross Income to the property should be estimated
from comparable gross rental data found in the market for comparable income-producing
properties (market rent);

2. Vacancy and Collection Losses. This should be based on verified data of comparable rental
properties. Thes u b j aatual dasancy and collection losses should also be analyzed;

3. Fixed and Operating Expenses. Actual expenses should be verified with the property owner
and may be relied upon if supported by comparable expense data from similar income properties.
The appraiser shall include documentation for the amounts for fixed and operating expenses,
reserve for replacements, management costs and other appropriate deductions to be applied;

4. Net Operating Income. Concluded Vacancy and Collection Losses should be deducted from the
Potential Gross Income to obtain the Net Operating Income; and

5. Capitalization Rate. The capitalization rate shall be clearly supported by an analysis of similar
sales to determine the rate demanded in the open market. The characteristics of the subject
should also be analyzed and discussed in concluding a capitalization rate.

5.380 Land Valuation

In eminent domain appraising the land value of the larger parcel is valued to its highest and best use as if
vacant and ready for development. The appraiser shall determine the appropriate unit of comparison and
apply the market data approach to obtain the land value.

5.381 Easement Valuations

Easements provide a right to use a described property for a particular project-related purpose that may be
for a specified length of time. The easement period could be in days, months, years or in perpetuity. An
easement is distinguished from rental of the property in that it is for a specific purpose. The property
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owner can continue to use the property for all other purposes not specifically excluded by the terms of the
easement or in conflict with its specified use. The appraiser shall utilize the Scope of Work provided by
the Right of Way Project Manager for project details needed to complete the appraisal assignment.

Definitions

Permanent Easement

A permanent easement provides a permanent right to use the property of another for specified uses in
perpetuity.

Temporary Easement

A temporary easement provides a temporary right to use the property of another for specific uses and for
a specific period of time.

Valuation Policy

In general, all easements should be valued based on their effect on the property. The easement value
should be based on the plans and specifications of the project and their effect on the property as it relates
to the probable future use of the easement. The appraiser should value the easement based on the

probablef ut ur e use and not speculate as to the Aworst

pre-existing easements on the property should be considered as well as Damages and Special Benefits.

Easements should be val ued b aepteVdhenever passitieBtieefeasement a n d

value should be supported by market based data. Improvements will be valued when they are affected by
the easement.

1. Permanent Easements. Permanent easements give rights as specified in the language of the
easement, including but not limited to, construction, reconstruction, and maintenance. After the
initial construction, the State has the right to continue to maintain the slopes and other project
improvements or facilities, but not to engage in new construction which would significantly alter
the grade or condition of the easement area. Any significant alteration to what was previously
constructed in an easement area may require a new easement and appraisal.

Property Management appraisals will address the impact of the permanent easement to the
Stateds property, including any damages to t
whether Enhancement Value will be considered when appropriate (Section 5.565).

2. Temporary Easements. Temporary easements give rights as specified in the language of the
easement for a specified period of time. The value of the Temporary Easement should reflect the
period of actual use plus any other impact on the market value or loss of utility attributed to the
Temporary Easement.

Other guidance for the valuation of easements may be found in the Guide to Appraising Real Property
and Technical Bulletin RW15-01(B) which may be found at:
https://www.oregon.qov/ODOT/Engineering/Pages/Technical-Guidance.aspx

5.385 Irrigated Lands

The Right of Way Project Manager or the appraiser shall investigate to determine whether a private water
right is involved, and if so, documentation of the water right needs to be obtained; or, if an irrigation
district is involved, the bonded indebtedness per acre of the district needs to be obtained. The appraiser
shall consider these findings in the selection and analysis of sales to be considered in the sales
comparison approach.

When irrigated land is being appraised, the Right of Way Project Manager should determine whether the
property owner has other lands to which the irrigation rights can be transferred. If there are no other lands
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available, the Right of Way Project Manager should direct the appraiser to consider whether or not there
are damages as a result of the inability to transfer those water rights.

In the case where the property owner has remaining lands to which the irrigation rights may be
transferred, the Right of Way Project Manager shall instruct the appraiser to value the land to be acquired
as both irrigated and non-irrigated. The appraiser shall address, also, the costs to transfer the rights to
other lands and any costs involved to physically divert or provide the water to those lands. The costs to
transfer the water rights and divert the water shall be less than the value of the water rights plus any
damages to the remainder property. The actual compensation will depend on whether the water rights will
be transferred or the State will acquire the rights.

5.390 Improvement Valuation

When acquiring any interest in real property, the State shall appraise buildings, structures, or other
improvements located upon the real property to be acquired. The value of any improvements should be
based on their contributory value to the real property being appraised. In the case of a partial acquisition,
any impact on the market value of the improvements located on the remainder shall also be considered.
This shall include any improvement of a tenant owner.

Just compensation for a tenant owned improvement is the amount to which the improvement contributes
to the fair market value of the whole property or its salvage value, whichever is greater.

Salvage value is defined as the probable sale price of an item that will be sold and removed from subject
property at the b u y eexp@rsse. This includes allowing reasonable time to find a buyer knowledgeable of
the uses of the item, uses of the serviceable components and any scrap value.

5.395 Fixtures

Fixtures are personal property which has been attached to the land or structure thereon in such a manner
that they may be considered realty. The application of the following three tests determines whether an
item is a fixture:

1. Intention.Thi s test considers evidence of a party6s intention in bringing an i
property. If the intention at that time was to make the item a permanent part of the realty and this
is supported by evidence of some degree of adaptation or annexation, then the item is considered
a fixture. The intent which is considered by this test is that which is readily perceived or inferred,
not any uncommunicated or hidden intention.

2. Adaptation. The test for adaptation focuses on whether an item is adapted to and necessary for
the primary use of the realty. The elements generally considered in evaluating the adaptation of
an item to the use of the realty consist of the following:

a. Consequential loss of value of an item if removed.
b. Need for the item in order to accomplish the purpose to which the realty is devoted.
c. Permanency of dedication of the item to the use of the real property.

3. Annexation.Thi s test is concerned with the permanency and firmness of an item
attachment to the real property. In order to be considered a fixture due to annexation alone, the
item shall be so firmly annexed that it could not be removed without substantial injury to itself or
the realty. However, a lesser degree of attachment, or a complete lack of attachment does not
necessarily preclude an item from being considered a fixture. In those cases the tests of
adaptation and intention shall be applied to determine whether an item is a fixture.
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Tenant owned improvements concluded to be fixtures are treated as realty and shall be appraised for
purchase, even though the landlord tenant agreement may require their removal at its expiration.

Personal property not concluded to be a fixture remains personalty and is not to be considered in the
appraisal.

5.400 Fencing

Like any other improvement, fencing (except for fencing containing livestock, as addressed in Section
5.401) situated within the acquisition area is to be valued on the basis of its contributory value to the
highest and best use of the land, recognizing functional utility, depreciation, and possible interim value.
Generally, the contributory value of the fence being acquired plus any damages attributable to the loss of
the fence should not exceed the cost to replace the fence within the acquisition area.

5.401 Fencing Allowances

On property containing livestock, it is important that the remainder area have the fencing restored to
prevent the animals from entering the operating right of way. To do this, the appraiser needs to determine
a reasonable amount of money to provide to the owner so that the owner or a fencing contractor can
install the new fencing prior to the removal of the fencing affected by the project, provided the project or
property owner are not installing temporary fencing in the interim.

In deriving a fencing allowance, the appraiser needs to discuss fencing needs with the property owner
and prepare a fencing specification sheet detailing the type, amount and quality of fencing required to
enclose the remainder, and a time frame for completion of the work. The specifications should include the
type and gauge of the wire, the type and spacing of posts to be used and the type and number of gates to
be included. The appraiser needs to then secure one or more bids from qualified fencing contractors
based on the fencing specification sheet and incorporate the bid into the appraisal as the allowance for
fencing.

It is important to note that the fencing allowance is only applicable for property containing livestock and is
not intended to allow for enclosure of domesticated animals. Additionally, the fencing allowance is
intended to allow for the same style of fence so that it is secure enough to contain livestock and prevent
livestock from entering the highway system.

The Fencing Allowance is not part of the Just Compensation and should be reported separately.

5.405 Signs

This section does not apply to outdoor advertising signs. Signs situated on property to be acquired,
including any signs which will overhang or encroach upon the state highway right of way, need to be
appraised either by the real estate appraiser or by a specialty appraiser, depending on the complexity of
the assignment. For a discussion of the sign appraisal format (see Section 5.615).

The value of a sign is to be incorporated by the real estate appraiser into the real estate appraisal to the
extent of its contributory value to the real estate. The appraisal should treat signs similarly as any other
improvements located in the acquisition area. Based on the manner in which the sign, or part of the sign,
is attached to the real estate, the appraiser may determine that the sign, or part of the sign, is personal
property, i.e. the sign face, sandwich board sign, A-frame signs, flags, etc. An opinion of the contributory
value in place of the sign, if determined to be real estate, should be included as part of the take and
consideration of damages and special benefits be made. A cost-to-cure should be considered in lieu of
damages. A cost-to-cure may include re-establishment of the existing sign out of the acquisition area, if
applicable. Re-establishment may include additional costs including permitting, electrical (if necessary),
engineering, etc. If the sign cannot be re-established, damages should be considered if it was determined
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that the sign contributes value to the underlying land. Generally, the concluded contributory value of the
sign plus any damages to the remainder or costs to cure should not exceed the Replacement Cost New
of the existing sign.

5.406 RESERVED

5.410 Trees and Crops

Trees growing within the acquisition area are part of the realty and need to be appraised for their
contributory value to the land and should not be considered separately from the land itself. Trees growing
within the existing right of way adjacent to the proposed right of way cannot be considered in determining
compensation.

An appraisal involving growing crops shall be performed on the basis of the land value including the
crops. If the acquisition occurs after harvesting, the appraisal shall be adjusted to the current value of the
land, excluding any crop value previously assigned.

Timberlands being appraised generally require a specialty report. (See Section 5.620.)

5.415 Domestic Water Supplies

When a domestic water supply is situated within an acquisition area, or might be jeopardized by
construction of the project, the Region Right of Way/Program Manager shall request the Project Leader to
have water quantity and quality tests performed. The test results provide a benchmark in determining the
extent of the States liability if claims for water supply damage due to the project are filed against the
State.

If a domestic water source is to be entirely or partially acquired, the Right of Way Project Manager or
designated agent should secure an estimate of the cost to provide a new comparable replacement well
from a well drilling contractor. The real property appraiser shall consider this cost estimate in light of
depreciation or other relevant factors to arrive at an estimate of the contributory value of the water source
being acquired. The appraiser shall determine whether the loss of the water source causes any damages
to the remainder, and if so, whether a cost to cure can be applied to mitigate damages. Examples of a
cost to cure include drilling a new well if legally permissible, or connecting the remainder to an existing
public water system. Generally, the contributory value of the water system being acquired plus damages
to the remainder attributable to the loss of the water system should not exceed the cost to replace the
water system.

5.420 Septic Systems

When all or part of a septic system is situated within an acquisition area, an analysis similar to that for a
domestic water supply may be done. The contributory value of the septic system should be estimated.
This will requireac o n t r aestimate. Dasnages to the remainder property due to the loss of the system
need to be analyzed, and a cost to cure applied if appropriate and permissible. Determining the feasibility
of replacing the system requires coordination with the local public agency sanitarian. Generally, the
contributory value of the septic system being acquired plus damages to the remainder attributable to the
loss of the septic system should not exceed the cost to replace the septic system.

5.425 Utilities

As a part of the appraisal process the Right of Way Project Manager is to examine the provisions made in
the construction plans for utility relocation. Because public utilities are generally relocated as a part of a
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project, the Right of Way Project Manager may direct the appraiser to assume that existing utilities will be
available after the project is completed, and therefore they are not appropriate items for the appraiser to
value.

However, in an entire acquisition containing a utility owned by the grantors (such as a well or a wind
powered generator, etc.), the appraiser shall consider this facility as an improvement to be appraised for
its contributory value to the land.

5.426 Mobile Homes

Mobile homes, with the exception of travel trailers, are generally considered real property by ODOT.
However, when the land beneath the mobile home is not owned by the mobile home owner, such as in a
mobile home park, and the mobile home owner pays a licensing fee and personal property taxes, the
mobile home may be treated as personal property. (See Section 8.632.)

5.430 Damages

Although just compensation includes compensating a property owner for damages to the remainder
resulting from the acquisition, there are many situations which adversely impact the remainder property
for which no compensation can be allowed.

One example is a loss of value to the remainder when the loss is attributable to the exercise of police

powers. Police powersi nvol ve the governmentds right to promote order, safety, health, &
welfare of society within constitutional limits. This can directly affect property valuation by regulating or

prohibiting certain uses of the property. The loss of value under eminent domain is due to a transfer of

ownership to the public, while the loss of value under police powers is due to regulation. Since no

acquisition of property is involved under police powers, no compensation can be paid to owners for a loss

of value. The exercise of police and eminent domain powers can occur concurrently and care shall be

taken to distinguish the effects of each. (See Section 5.450.)

Damages to the remainder are divided into two classifications: compensable and non-compensable.

5.440 Compensable Damages

A loss in value of the remainder property is compensable if it is caused by or related to the taking of
property or property rights, or the manner in which the public improvement is constructed, if it includes:

1. Dividing a property into two or more parts. This includes dividing buildings or other improvements
on the property;

2. Reducing the remainder area into small parcels no longer having economic utility (see Section
5.470);

Creating oddly shaped remainder areas having diminished value;

Creating a landlocked remainder;

The loss of reasonable access to the highway system (see Section 5.480);
Proximity of the highway to buildings in the after situation;

Change of grade or loss of view if the loss results in a decrease in market value;

The loss of off-street parking; and

© o N 2 g M w

A loss in value because of a change in highest and best use.
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If there is no loss in value, then no damage has occurred. Any loss in value shall be supported and
documented by market evidence in the appraisal.

5.445 Costs to Cure

A partial acquisition can leave a remainder property unusable or substantially impaired. However, often
the adverse effects can be reasonably diminished or completely mitigated by specific modifications to the
remainder property. A cost-to-cure is an estimate of those costs an owner would incur if all the necessary
modifications were made. This often requires that a specialty report or contractor estimate or bid be
prepared for consideration by the real property appraiser in the measurement of damages. (See Section
5.625.)

The decision to utilize a cost-to-cure to estimate damages to a remainder should be based on the
reasonableness of performing the cost-to-cure. Damages shall be estimated prior to determining the cost-
to-cure. If the cost-to-cure estimate is greater than the amount of damages created by the project, it is
inappropriate for the cost-to-cure to be applied. A cost-to-cure may be used only to offset greater
damages. It shall be reported in the appraisal that the cost-to-cure is less than the estimated damages, if
a cost-to-cure is being utilized.

In some situations a cost-to-cure will include replacement value for item(s) also valued in the part to be
acquired, thus caution shall be exercised to avoid double compensation. Also, the cost-to-cure shall be
limited so as not to provide betterment to the remainder (unless the enhancement would be due to zoning
or building codes, etc.).

The cost-to-cure estimate is applicable only for measuring the extent of damages to the remainder. It is
not to be applied if the cure is dependent upon actions taking place outside the control of the property
owner. As an example, it is not appropriate to cure damages resulting from a deficiency in the size of a
remainder by assuming the owner could acquire adjacent land.

Examples of situations in which costs-to-cure might be employed include:

1. Fencing is severed, jeopardizing its security function. Security can mean to protect inventory or
avoid liability. This is not the same as a fencing allowance (see Section 5.400);

2. Abuilding is severed;

3. Access to property or buildings is eliminated but can be restored by relocating the access (See
Section 5.480 and Section 5.481);

4. Animprovement can be moved to mitigate damages to the remainder. It is not proper to consider
relocation of structures to decrease proximity to the project;

5. A water supply or sewage system is acquired and can be replaced in some fashion; and

6. Adrain line can be installed to prevent flooding on the remainder.

5.450 Non-Compensable Damages
A loss in value of the remainder property is non-compensable if it is caused by or related to:
1. Remote and speculative damages:
a. Any aesthetic or sentimental losses perceived by the owner;

b. Any damages caused by the acquisition and construction on the lands of others. The
damages shall be a result of an acquisition from the damaged property; and
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Annoyances or inconveniences suffered by the public generally, such as an increase in

noise, dust and fumes, or circuitry of travel.

2. Damages to business. The following factors generally cause increased cost to businesses but
cannot be compensated for in the appraisal process:

a.

b.

Business losses during construction;

Loss of good will;

Expenses incurred in moving personal property to a replacement site;
Loss of trade, business, or future profits;

Increased costs in operating the business, except as it affects the market value of the
real property;

Costs of plans and specifications for proposed improvements now obsolete due to the
acquisition; also loss of prospective use of the property based upon those plans;

Damages arising out of an o w n einability to relocate into an acceptable substitute
location;

Loss of profit from the sale of vacant land if it were subdivided. The appraiser cannot find
higher damages by asserting the vacant land would be more valuable if subdivided, since
it is speculative as to when and for how much the lots would be sold. The highest and
best use of the larger parcel would consider the aggregate of the lots and not at the value
of the sum of the components; and

Inconvenience and expenses incident to the surrender of possession.

3. Police powers. A loss in value to the subject property is non-compensable if, by the proper
exercise of police powers, it is caused by:

a.

b.

Zoning regulations; and

Changes in traffic patterns, such as the creation of one way streets; installing median
barriers; establishing traffic lanes and restricting on street parking; increasing or
decreasing traffic volumes and regulating speeds; limiting left turns, U-turns and
crossovers; temporary and permanent diversions and rerouting of traffic, including the
inconveniences resulting from circuity of travel.

4. Access restrictions (see Section 5.480). A loss in value due to restriction of access is non-
compensable if it is caused by or relates to:

a.

b.

Disallowing access directly to a newly located limited access highway;
Not having access to a widened highway if there was no prior access;

Access restrictions if access to the highway system is reasonable, including if access is
provided by means of a frontage road; and

A loss of access if access is not allowed at each and every point along the highway, so
long as reasonable access is provided.
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5.455 Benefits

If the ownerds remainder property increases in value as a result of the proj
benefited and compensation may be modified by offsetting the benefits against any damages previously
determined by the appraiser. Not all benefits can be used to offset damages.

Benefits are divided into two categories, general and special. Only special benefits can be applied against
damages.

5.460 General Benefits

An increase in value of the remainder property as a result of the project is a general benefit if the benefit
accrues to the neighborhood or community at large, including those who do not abut on the new
improvement. If a benefit is determined to be general, it cannot be used to offset damages to the
remainder.

5.465 Special Benefits

An increase in value to the remainder property as a result of the project is a special benefit if it results
from the remainders special relationship to the project and is not realized by the community as a whole.

The benefit may be a direct result of the acquisition, such as by the creation of additional frontage or
changing a creek channel creating more usable land. The project could create special ingress and egress
or establish access where none existed before. A change of grade could be a special benefit to the
remainder if it increased the market value of the land.

If the remainder is provided with a higher and better use as a result of the project, this would most likely
be viewed as a special benefit. The appraiser shall determine that the higher and better use is special to
the property and is not equally enjoyed by properties that do not abut or proximate to the project. If a
property receives both general and special benefits, only the special benefits may be used to offset
damages.

A special benefit to one tract of land abutting the project does not become general merely because a like
benefit is enjoyed by many tracts that are contiguous or in near proximity to the project. The benefit may
be special to all of the abutting or proximate remainder parcels.

In situations where the distinction between general and special benefits is difficult, the appraiser should
seek the advice of the Right of Way Project Manager and the Deputy State Right of Way Manager for
further direction.

5.470 Uneconomic Remnants

An uneconomic remnant is the remaining part of the subject property in which the owner is left with an
interest that the State determines has little or no utility or value to the owner. If the acquisition of only a
portion of property would leave the owner with an uneconomic remnant, the State shall offer to acquire
the uneconomic remnant along with the portion of the property needed for the project. The determination
of whether or not a remainder is considered an uneconomic remnant is made by the Review Appraiser.
The State will not condemn for an uneconomic remnant.

5.480 Access Considerations

Under Oregon law, access to the state highway system is subject to ODOT's regulatory authority.
Closures, restrictions, and relocations of accesses are done under this authority. Access rights may also
be acquired under ODOT's eminent domain powers, but the rights acquired are still subject to ODOT's
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overriding authority to regulate access. Oregon courts have generally held that access control does not
constitute a compensable taking under the Oregon Constitution, because of this regulatory authority.

Exceptions

Loss of access is compensable only when an existing reservation or grant of access is closed, or when a
property is left with no reasonable access. Reasonable access for appraisal purposes is any access that
allows some remaining economic use of the property, not necessarily the existing use or the existing
highest and best use.

Project related access control

The Right of Way Project Manager instructs both staff and fee appraisers regarding the nature and
degree of access control on a project. Appraisal instructions shall include locations before and after the
project of access reservations, permitted approaches, grandfathered approaches, and illegal approaches.

Non-project access control

A District Office may initiate access closures unrelated to a right of way project. Upon receipt of a notice
of closure, the Region Right of Way/Program Manager will determine whether there will be a taking of a
compensable access right or the closure of an access for which a permit has been issued. A taking

requires an appraisal. Closure of a permitted access requires an OAR 734 Division 51 remedy analysis.

Appraising access rights for compensable access closures

The closure of an existing reservation or grant of access, or the loss of reasonable access to a property
normally requires a Before and After appraisal to analyze the impacts of the loss of access on the
property. A thorough analysis of the before and after situations is required. The access characteristics
both on the property and off the property shall be considered in the before and after situations; this
includes a review of the internal circulation and external accessibility.

Damages due to the access closure are compensable in these situations, and shall be documented
and/or explained. Special benefits shall be measured.

A Taking and Damage appraisal may be appropriate in some situations, but concurrence of the Deputy
State Right of Way Manager will be needed before this format may be used. The Taking and Damage
appraisal shall employ the same thought processes as in a Before and After appraisal.

Value Finding appraisals and Administrative Determinations of Just Compensation may be applicable in
certain circumstances where it is obvious that no damages result from the loss of access. The Deputy
State Right of Way Manager shall approve the use of a Value Finding or Administrative Determination of
Just Compensation on a file with compensable access control.

Appraisals with non-compensable access closures

An appraisal of property that does not involve closure of a reservation or grant of access or loss of
reasonable access shall recognize that damages due to access changes are not compensable. The
appraiser will distinguish between compensable damages due to the taking and non-compensable
damages resulting from the loss or control of access.

The appraiser shall mentally separate the taking from the changes in access by determining what the
effects of the changes would be if ODOT's regulatory authority were used prior to, and totally separate
from, the project. Those effects are non-compensable. The appraiser would assume that the access
changes have already been made, and the appraisal would measure the effect of the taking alone in
valuing the property.
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